
194 THE INDIAN LAW REPORTS [T O L .L il

SPECIAL BENCH.

Before Sir Murray Goutts Trotter^ Kt., GJdef Justice  ̂
Mr. Justice Beasley and M:v. Judice Reilly.

1928̂  E,. M. S. R. M. E A M A S W A M I CH BTTIAR and

Novomber 5. OTHERS^ AsSEaSBES^

V.

COMMISSIONBE OP IN C O M E-TA X, R ei.'Ebein& Om cEE*

Indian Income-tax 'Act {X I  o f 1922)^ ss. 22 (4) and 23 (2) 
and (4j)— Notce callmg for accounts after submission of 
returnlegality of.

Even after an assessee has submitted a retur?i of liis income 
and Las complied wi.tli the terms of the notice issued to him 
nnder section 23 (2) of the Indian Inoonie-tax Act (X I of 1922)^ 
the Iiioorae-tiix OiEcer has power to call for accounts iinder 
section 22 (4), and if they are not produced^, to make an assess
ment under section 23 (4) of the Act.

Reperrnoe by the Commissioner of Income-tax under 
section 66 of the Indian Income-tax Act (XI of 1922) 
and under section 45 of the Specific Relief Act (I of 
1877), in the matter of assessment of R. M. S. R. M. 
Ramaswami Chettiar and two others.

The facts and the question referred are given in the 
judgment.

K. 8. Krislinaswami Ayyangar (with M. Kesava Ayyangar, 
K. B. Bama Ayyar and M. llnjago'^ala AcJiari) for assessees.—  
Section 22 of the Act deals witli the stage prior to the submis
sion of return of income. Section 23 (1)  ̂ (2) and (8) deal with 
the procedure to be adopted after a return is submitted; and 
section 23 (4) deals with the penalty for default in submitting a 
retarn ot in producing accounts^ documents or evidence. This 
view of section 22 is further strengthened by the position of the 
words or having made a return in section 23 (4), which must 
be deemed to be in antithesis to the words going before

* Origiaal Petitious Nos. 188, 18G and 187 of X928,



Hence, once a rettu'ii ia made by an asseasee  ̂ tlie Income-tax Samaswami 
Officer can  ̂ if tlie return is not correct or complete, resort to tlie 
procedure mentioned in section 23 (2) and (:3)̂  v/lierein liis power Gomshs-
to call for further evidence is limited ; lie cannot, after a return income-tax.
is submitted, resort to section 22 (4) wMcli gives him a general 
power to call for any accounts or documents, limited oiily by tlie 
•v̂ ôrding of tlie proviso. This is not merely a question affecting 
liis jurisdiction to act under section 22 (4i) after submission of a 
return. If lie has the power to act trader section 22 (4) at that 
stage, then default under section 22 (4) entails also the disabi
lity to appeal from the assessment- I rely on RmnaswainioJi y .  

Gommissioner of l7icome~tax(l), Brij Raj Bang Lai y .  Commis
sioner of Inco)ne~tax{2) and Kliushi Ram v. Gommissioner of 
Income-tax{?>). The case of In the matter of Messrs. JSarmuhh- 
hai I)ulichcmd{4i) does not discuss all the aspects of the case and 
gives the go-by to the words “ or having made a return/^ This 
case is simply followed in In the matter of Chandra Sen 
Jainii^) and Bam Khelawan y .  Gommissiojier of Income-tax{<d).
There are other penalties provided for uon'production of accounts 
after the submission of return, such as tho.se provided by sections 
37 and 51 of the Act and sections 174 and 175 of the Penal Code.
The penalty of summary assessment cannot be deemed to have 
been intended to cases of this kind wherein there has been a 
submission of return and the production of some evidence.

[Court.— W hat ia the use of a power to call for accounts only 
before a return is made ? Such power ia more useful only after
wards, as it can ensure a proper return.]

Jf. Patanjali Soustri for the Commissioner.— Section 22 (4jj ia 
unqualified and gives a general power to call for accounts, docu
ments, etc., whether before or after a return is made. Otherwise;, 
any kind of false return can be made, without the officer having 
power (a) to check it by calling for production of accounts, 
documents, etc., and (5) to punish such assessee by summary 
assessment. I  rely on the last three cases quoted by the assessee 
and the arguments therein. In the Act of 1918, there was no such 
general power to call for accounts as is provided for in the section 
22 (4) of the Act of 1922. In order to provide also for a case of 
default under section 22 (4)_, suitable words were introduced, in
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(1) (1925) I.L.R., 49 M&d., 831. (2) (1927) A.I.R. (Pat.), 390.
(a) (1928) A.I.E. (Lah.), 219. (4) (1928) 32 O.W.lf., nO.
(S) (1928) I.L.E., 50 All., 589. (6) (1928) A.I.E. (Pat.), 639,



E a m a s w a m i  section 23 (4). In the Act of 1918 only  one case of default 
CHF̂ rTiAR giibm ission of return^, one iindeT section 18 (2) wliicli
OoMMis- coTi'esponds to section 23 (2) of tlie Act of 1922 was provided 

iNcoM^wx. for. The words or having made a return are inadvertently 
retained in the Act of 1922. They are rednndant. The case of 
Bamas'wamiah v. Commissioner of Income-tax{l) is a case of 
default under section 23 (3) and not under section 22 (4).

JUDGMENT.
eeil-dt, j. In. this case, an income-tax assessee made a return of

his income, when required to do so under section 22 (2) 
of the Indian Income-tax Act, 1922. Not being satis
fied. with the return, the Income-tax Officer required the 
assessee under section 23 (2) of the Act to produce 
evidence in support of his return. The assessee produced 
some evidence ; but the Income-tax Officer found it 
insufficient to show the amount o:^the assessee^s income 
and then issued a notice to him under section 22 (4) of 
the Act to prodiice complete accounts of a branch busi
ness at a place in the Federated Malay States for the 
account-year in question. Those accounts, the assessee 
did not produce, and the Income-tax Officer therefore 
proceeded to make his assessment under section 23 (4) of 
the Act—that is, an assessment not made upon evidence 
but to the best of his judgment,” — an assessment from 
■which under the Act the assessee had no right of appeal. 
The question referred to us is, “ the applicant having 
made a return of his income and having complied with 
the terms of the notice issued to him under section 23 (2), 
was there any jurisdiction in the Income-tax Officer to 
revert to section 22 (4) and make an assessment under 
section 23 (4) for non-compliance with the notice under 
section 22 (4) ? ” The assessee contends that in those 
circumstances the Income-tax Officer had no power to
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make an arbitrary assessmenfc under section 23 (4), from Eamaswami 
wliich tliere was no right of appeal. CHF̂rai.vE

Tins question lias been before four of the Indian High 
Courts. It has been ansY^ered against the aasessee by 
a unanimous Full Bench of three Judges of the Calcutta 
High Court in In the 'matter of Messrs, HarmuMibai 
Ij]bulichand{l)  ̂ by a unanimous Full Bench of five 
Judges of the Patna High Court in Bam Klielaioan v. 
Commissioner of Income-tax{2)^ overruling Brij Baj Bang 
Lai V. Gommissioner of lncome-tm{^)^ a decision of two 
Judges, and by a Division Bench of the Allahabad High 
Court in In the matter of Chandra Sen Jami(4}). 'Now 
that the earlier decision of the Division Bench of the 
Patna High Court has been overruledj there remains in 
the assessee’s favour, of the cases quoted before us, only 
a decision of a Division Bench of the Lahore High 
Court in Khushi Bam v. Gov^mdssioner of Incoms~ta^  ̂
Lahore{b), At one stage of the arguments before us. it 
was suggested that the decision of a Full Bench of this 
Court in liamaswaraiah y . Gommissioyier of Income4ax{%) 
was by implication in favour of the assessee in this 
matter; but on examination it will be seen that it was 
found in tbat case that the assessment was in fact made, 
not under section 23 (4), but under section 23 (3). The 
weight of authority on the question before us is, 
therefore/overwhelmingly against the assessee.

It was first contended by Mr. Krishnaswami Ayyan- 
gar for the assessee that the Income-tax Officer's power 
to call for accounts under section 22 (4) can be exer
cised only before the assessee has submitted a return of 
his income. There is nothing whatever in the wording 
of the sub-section to suggest that; on the contrary, the

(I )  ^1928) 32 G.W.N., VIO. (2) (1928) A.I.R. (Pat.), 529.
(3) (192V) A.I.B,. (Pat.), 390. (4) (192S) I.L.R., 60 A ll., 58?>.
(5) (1928) A.LE. (LaK.), 219. (6) (1925) I.L.E., 49 Mad., ftSl,
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EiMAswiMi only limitations on the power of the Income-tax Officer
Oh e t t ia r  , .

to call for accouufcs in that sub-section are that, if the
CoMMia-
sxoNEBOF assessee is not a company^ a notice requiring* him to

.—1 ' ‘ make a return of his income must have been served on
’ ■ him and that accounts for a period more than three years

prior to the previous year cannot be called for. The 
fact that those restrictions are mentioned explicitly 
makes it the more improbable that any other restriction 
is implied. It is urged that the fact that the sub-section 
occurs in section 22, which deals with the procedure 
for getting in a return, makes it probable that all its 
provisions apply to the stage before the return comes in. 
That would be a very unsafe reason for limiting the 
plain effect of the words of the sub-section; and it may 
be remarked that the sub-section (3) of section 22 enables 
the assessee to do something after he has submitted his 
return. If section 22 (4) ia to be construed, as in this 
part of his argument Mr. Krishnaswami Ayyangar 
would have us to construe it, we must read into it a 
very important restriction, which only a very careless 
Legislature could have omitted to express if it were 
intended. And, as has been pointed out by Mr. Patan- 
jali Sastri for the Commissioner of Income-tax, in the 
great majority of cases it must be after the return has 
come in, not before, that the Income-tax Officer has any 
need to see the assessee’s accounts. If the provision 
for calling for accounts were restricted to the period 
before the return is submitted, it would be of compara
tively little use. Until he knows whether a company is 
going to submit its return by the 15th June or any other 
assessee is going to submit his return by the date speci
fied in the notice to him under section 22 (2), the 
Income-tax OfScer need not trouble about accounts at 
all, as, if no return is submitted in time, he can, as is 
unquestioned, make his arbitrary assessment under
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section 23 (4) witlioufc referring to anv accounts or fiAiiAswAiu
 ̂ 1 1 * '  C hettiak

evidence. It is very biglily improbable tLat tlie only «■ 
specific provision made b j  the Legislature for calliDg BrOKER Oii- 
for accounts would apply only to tlie period when 
accounts are least required. But it lias been argued— 
and tlie argument was adopted in Khushi Mam v. Gom- 
inissitmer of Incorne-taa}, Laliore(l) and in the overruled 
case in tlie Patna Higb Court— that this surprising 
restriction of the eiFect of section 22 (4) has been 
introduced by the Legislature in a crj^ptic and back- 
handed way by the wording used in section 23 (4).
What the exact meaning of that wording is, I will 
discuss later; but pushed to its farthest grammatical 
extreme, as contionded by the assessee, it comes to no 
more than this—that the penalty provided by section 
23 (4) for failure to produce accounts, when required to 
do so by a notice under section 22 (4), applies only 
if the notice is issued before the return is submitted.
Even if that interpretation were correct, it would in 
my opinion be a clearly insufficient reason for refusing 
to read section 22 (4) according to its plain meaning 
and for reading into it a remarkable and very important 
restriction, which those who framed it could hardly 
have forgotten to express, The prevailing judgments 
of the Calcutta, Allahabad and Patna High Courts, 
which I have mentioned, agree that tliere is no such 
restriction.

But Mr. Krishnaswami Ayyangar has tried to get at 
tiie same result by anoth.er road. In a later stage of 
his argument, he has admitted that tlie Income-tax 
Officer must have the right to call for the assessee’s 
accounts even after he has submitted his return, but Kas 
suggested tbat calling for accounts at that stage is

( 1 ) (1928) A.I.R. (Lab.), 219.
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Eamaswami provided for in section 23 (3), The admission tliat tlie
C h e t t ia k   ̂  ̂ '

■y- Income-tax Officer can call for accoants under section
CoMMIS"

sioKEa OF 23 (3) in tlie course of an inquiry under that sub-section, 
Mr, Kriahnaswami Ajyangar can make without reluc- 

r u i l ly ,  j .  because failure to comply with a demand of the
Income-tax Officer made under that sub-section does 
not expose the assessee to the penalty of arbitrary assess
ment provided by section 23 (4)» If the Act provided 
explicitly for calling for accouuts daring the inquiry 
under section 23 (3), which is to be made after a return 
has been submitted, there might be some reason for 
supposing that the provision for calling for accounts 
under section 22 (4) applied only to an earlier stage. 
But the power given to the Income-tax Officer by 
section 23 (3) is to require the production oi evidence 
“  on specified points.” If it were intended by those 
words to give power to call for accounts for several 
years, the language would, in my opinion, be ill»chosea 
and misleading. If it were intended to give power to 
call for accounts, what object could there be in failing 
to say so explicitly, what object could there be in using 
language in such contrast with the language of section
22 (4) ? The accounts of a series of years may provide 
evidence on a specified point; but to describe them as 
“  evidence on a specified point is obviously inappro
priate. To ray mind, the language of section 23 (3), 
adds force to the Commissioner’s contention. If accounts 
can be called for at any stage, before or after the return 
is submitted, then, in the inquiry under section 23 (8), 
power to call for further evidence on specified points is 
enough, and the language of that sub-section need not 
be strained in any way.

And, though Mr. Krishnaswami Ayyangar has called 
section 23 (3) to his aid as showing an implied restric
tion of section 22 (4), on examination, it throws light on



EtlLIiY , J .

the question of immediate importance in tliis case— Kaha««axi
G h e t t ia r

whether failure to produce accounts when called for u. 
after a return has been submitted, entails the penalty of sioneb of 
arbitrary assessment under section 23 (4). Failure to 
comply with a direction under section 23 (3) does not 
entail that penalty. If the power of the Income-tax 
OfBcer under section 23 (3) is confined to the plain 
meaning of that sub-section, viz. to call for evidence on 
specified points, it is reasona.bl6 that failure to comply 
with such a direction should not entail the very severe 
penalty of arbitrary assessment without right of appeal.
If it did entail that penalty, it could obviously be used 
in a very oppressive way. For instance, the Income-tax 
Officer might call for some evidence of doubtful rele
vance and difficult or impossible to produce, and, if it 
were not produced, enforce the penalty of arbitrary 
assessment. That would be clearly unjust, and the 
Legislature has rightly made the penalty of arbitrary 
assessment inapplicable to such a case. But, if an 
assessee fails to produce at any stage, when required, his 
accounts—the most important of all evidence in such a 
matter, the very evidence on which, if he is honest, he 
will himself wish to rely— why should he be treated 
more leniently when his improper and obstructive 
refusal comes after, instead of before, he submits his 
return ? No reason has been suggested for such a dis
tinction. On the contrary, the man who refuses to 
produce his accounts when the Income-tax Officer has 
expressed under section 23 (2) dissatisfaction with his 
return, is clearly more blameworthy and obstructive than 
the man who fails to produce them before he has made 
his return, when no one has yet expressed an opinion 
whether his return will be an honest one or not. When 
once it is admitted that the Income-tax Officer must 
have power to call for accounts in the course of the
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ê maswami inquiry under section 23 (3)— and without it the inquiry 
V. might easily be reduced by the assessee to a farce—the 

8I0NER OF omission to penalize failure to comply with the officer’s 
N 0 ^ 1  AX. under that sub-section by arbitrary assess-
ruihy, «. is strong evidence that the right to call for

accounts even at that stage must be found elsewhere, 
that is, in section 22 (4),

There remains the actual wording of section 23 (4), 
which sets out the failures on the part of the assessee 
which entail the penalty of arbitrary assessment with
out appeal. It is contended that, even if section 22 (4) 
gives power to call for accounts after the assessee has 
submitted his return, the penalty of arbitrary assessment 
is restricted to a failure to produce accounts when 
called for before the return is submitted. As I have 
indicated, there is nothing in the object or nature of the 
proceedings and nothing in section 22 or the rest of 
section 23, to make it probable that the Legislature would 
intend to treat more leniently a failure to produce 
accounts when required after the submission of a return, 
than before it. Bat it is contended that the wording 
of section 23 (4) has that surprising result. It is quite 
clear that, if a company or other assessee fails to submit 
a return by the proper date, the penalty of arbitrary 
assessment is to be enforced. That is what the sub
section first provides. Then it goes on to provide the 
same penalty for failure to comply with all the terms 
of a notice issued under sub-section (4) of section 22. 
If the notice under section 22 (4) can be issued at any 
time— and that I do not think can now be doubted-™* 
there is nothing so far to suggest that the penalty is 
attached only to failure to comply with a notice issued 
under section 22 (4) before a return is submitted. But 
section 23 (4) goes on to provide that, if a company or 
other assessee, having made a return, fails to comply
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with, all the terms of a notice ” issued iinder section Samastta«i 
23 (2), the penalty sliall apply. Tlie contention of the 
assessee in this case rests upon the insertion of the sioxeT w 
words having made a return” . It is urged with, trntli 
that failure to comply with, a notice under section 23 (2) 
can occur only after making' a return, as tliat notice 
cannot he issued before a return is made. Tlierefor© it 
is contended these otherwise useless words must haye 
been introduced to sh.ow by contrast that the other two 
failures penalized must occur before a return is made.
No such contrast could be of any use in regard to the 
first failure mentioned in the sub-section, which is 
failure to make a return at all. Then this supposed 
contrast, if it indicates anything, must be understood to 
indicate that the failure to comply with a notice to pro
duce accounts under section 22 (4) is to be penalized 
only if the notice is issued before the return is sub
mitted. Butj if that was the intention, if the object 
was to express something of such importance, why try 
to indicate it in a clumsy and obscure way ? We must 
all accept the principle adopted in 3928 A. I. R, Lahore,
219, that, if two constructions of a fiscal enactment are 
equally possible and reasonable, the construction more 
favourable to the subject must be enforced. But the 
contention of the assessee in this case rests on too frail 
a foundation. The words “  having made a return in 
section 23 (4) may be superfluous and add nothing 
necessary for the description of the third failure pena
lized ; but they are applicable to that failure. Their 
use may be tautological and inarlistic. But because 
they are unnecessary, we are not justified in jumping to 
the conclusion that they have been used to express 
something which it cannot be pretended they could 
express clearly, which a child could express clearly in 
other words, which no man of education and sense of
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Eamaswami responsibility would tiiink of expressing in that way  ̂
V. and of wliicii there is no indication in section 22 or the

SIGNER OF other parts of section 28. That, to my mind, would nob
iNboME-TAx. 1̂  ̂ choosing between two equally possible and reason- 
EEiLLy, J. constructions but adopting a strained construction, 

unreasonable in effect and out of tune with the policy 
of the Act that an asseasee should make full disclosure 
of his income^ In my opinion, the power to call for
accounts under section 22 (4) may be exercised by the
Income-tax Officer after the assessee has submitted a 
return, and failure ol̂  the assessee to produce his 
accounts when called for after he has submitted a return 
may be penalized by arbitrary assessment under section
23 ( 4 ) ; the question referred to us m\ist be answered in 
the affirmative, and the assessee should pay the costs of 
the reference, Rs. 250, ,

O.P. No. 186 of 1928.

This reference raises the same question as that 
decided in O.P. 188/28, and the decision must follow 
the decision in that case. The reference is not now 
pressed by the assessee in respect of any other conten
tion. The assessee will pay the costs of this reference, 
Rs. 150.

O.P. No. 187 of 1928.

This case î aisea the same question as that decided ia 
O.P. 188/28, and the decision so far must be the same. 
But in this case it happened that the Income-tax Officer 
in 1926-27 called for the asaessees’ accounts both for 
the year of account and for the preceding year. The 
accounts of the year of account were produced but not 
those of the preceding year. On that default, the 
Income-tax Officer proceeded to make his assessment 
for 1926-27 under section 23 (4) of the Act. The
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assessees applied for canoeUation of t ie  assessment esiuswahi
/  ^  G l-IE fT lA E

under section 27. The Income-tas Officer refused to «•
CoMllls-

reopen tlie assessment, and m Ms order refusing to do sioNEsoi' 
so, he stated that he had wanted the accounts of the —  
preceding year for the purpose of making a revised 
assessment for 1925-26 under section 34. It is admit
ted that he had no power at that time to call for the 
accounts for the earlier year for that purpose, as he had 
issued no notice under section 34. The assessees 
appealed to the Assistant Commissioner of Income-tax 
against the refusal of the Income-tax Officer to reopen 
their assessment for 1920-27. The Assistant Oommis- 
sioner then discovered and stated in his order, that the 
Income-tax Officer had required the accounts of 
the earlier year, not only for the purpose of revising the 
assessment of 1925-26 but in order to verify the open
ing balances of the accounts actually produced for the 
assessment of 1926-27. It is clear that tlie Income-tax 
Officer had the power to call for accounts of the earlier 
year for the purpose of the assessment of 1926-27.
The notice which he issued did not disclose for what 
purpose he wanted those accounts. The fact that he 
afterwards gave to the assessees a reason which would 
not justify his action in calling for the earlier accounts 
did not make his action unjustifiable or illegal; nor did 
it make the failure of the assessees to produce those 
accounts an insufficient basis for an arbitrary assess
ment of their income under section 23 *̂ 4) of the Act.
The assessment for 1926-27 under section 23 (4) in this 
case was therefore legal.

The assessees have failed on both the questions 
raised in this reference. But it will be seen that the 
second question would never have been raised and the 
assessees’ appeal to the Assistant Goiiimissioner would 
never have been preferred if the Income-tak Officer
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stated in his order on their application under
_ section 27, as the Assistant Commissioner afterwards
COMMIS- ^
SIGNER OB’ stated, that he wanted the accounts of the earlier year

I nc om e -t a x .
—  for the assessment of 1926-27, with which he was then

BejltjY, J. . .
engaged. Jint he chose to give as his only reason tor 
calling for those accounts a reason which could not 
justify his action and which the Assistant Commission
er afterwards discovered was not his only reason. It is 
at least curious that the Assistant Commissioner should 
afterwards have known that the Income-tax Officer 
had a good reason for his action which the Income-tax 
Officer himself did not think of stating in his own order. 
And, though the reason stated by the Income-tax 
Officer does not affect the legality of his action or the 
consequences of it, his statement of his reason in 
his order was undoubtedly misleading to the assessees, 
and left them under the impression that they had 
a good case for appeal, when they had none. It is 
much to be regretted that the Income-tax Officer 
should have misled the assessees and should have given 
to the proceedings of his department an air of disin- 
genuity. If the only question raised in this reference 
had been whether the Income-tax Officer had the power 
to call for the accounts of the earlier year as he did, it5/ 7
would have been proper in the circumstances that the 
Commissioner of Income-tax should be ordered to pay 
the costs of the assessees in these proceedings. But, 
as the assessees have failed on the other question also, 
which is common to this case and to O.Ps. Nos. 186 
and 188 of 1928, each party will bear his own costs.

CoUTTs Trotter, C.J.— I agree.
Beasley, J .~ I  agree.

N.E.
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