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ORIGINAL CIVIL—FULIL BENCH.

Before Siv Murray Ooutts I'votier, Xt., Chief Justice,
My. Justice Beasley and Mr. Justice Reilly.
A V. NARAYANASWAMI NATCKER (Prainrrer),
.

SAKHARAM RAO sxp ormers (DErmypants).*

Original Side Rules (High Court, Madras), O. VI, r. 4 — Suit
dismissed for defoult under—Application to restore after
period prescribed by proviso to rule 4—If Court has discretion
to revive.

Where o suit on the Original Side of the High Couwrt
appeared, under Order VI, rule 4 of the Original Side Rules, in
the list of default cases for three weeks and stood dismissed at
the end of that period, and the plaintiff applied by a Master’s
summons to have the suit restored after the expiry of the thirty
days prescribed under the proviso to rule 4,

Held, that the Original Side Rules gave a discretion to the
Court to revive a suit even after the expiration of the time
delimited for the taking of a particular step in it and that that
discretion should be exercised on a consideration of the merits
of the application unfettered by any supposed rule of law.
Bradshaw v. Warlow, (1886) 22 Ch.D., 403 ; Schafer v. Blyth,
[1920] 8 K.B., 140, followed.

Arpgan against the order of the Acting Master, dismis-
sing the plaintiff’s application to set aside the order of
dismissal of the suit for default against defendants 1
and 7 and to restore the suit as against them. This
matter came on for hearing before his Lordship Mr.

Justice Kumaraswami SASTRIVAR, who made the following

ORDER OF REFERENCE TO A FULL BENCH :— !

This is an appeal against the order of the Acting Master
dismissing the plaintiff’s application fo set aside the order of

~dismissal of the suit for default against defendants 1 and 7

and to restore the suit as against them,

# 0.5, No. 38 of 1928,
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The suit against defendants 1 and 7 was dismissed by the Farsvaxa-
Second Assistant Registrar on the 23rd of April 1928. The g yemie
order runs as follows :— This sait coming on this day before L
this Court in the iist of default causes for orders under Order ““ﬁ;ﬁm
VI, rule 4 of the Original Side Rules, 1927, upon reading
the plaint filed hevein on the 18th day of January 3928, it is
ordered thai this suit as against defendants 1 snd 7 do,
for default of prosecution, stand dismissed out of this Court.”

Under the Rules of 1927 every suit entered in the list of
default causes is allowed to stand there for three weeks and if
notbing is done in the meantime, it is antomatically dismissed
and the order is drawn up. There is no notice given to the
parties,

Rule 4 of Order VI (which corresponds to Rule 54 of the old
rules) under which this suit was dismissed rons as follows :—
“ Unless otherwise ordered, after a case has stood in the list of
defanlt causes for three weeks, the suib shall stand dismissed for
default of prosecution as agairst the defendant in respect of
whom delault has been made.

Provided that tho plaintiff may, within 80 days from the
date of dismissal, apply by Master’s summons that the suit may
be restoved, and thereupon the Master may make such order as
he thinks fit, Notice of the application shall be given to ali
parties who have filed a written statement.”’

The plaintdi applied on she 24th of July 1928 before the
Master in Chambers that the order of dismissal of the suit for
default against defendants 1 and 7 may be eet aside and the
suit restored. To this, Counsel for defendants 2 to 4 endorsed
his consent. The matter came on beiore the Master on the
27th of July and it was dismissed, the Master holding that the
application was barred by time. The order runs as follows :—

¢ For the reasons given in the Master’s order, dated 21st
February 1928, in C.8. No. 586 of 1926 with which I agree and
which was upheld by the Judge (WaLLg, J.) in appeal, I must
dismiss the application. I do not thiuk that the consent of the
other side conld extend the period.of 80 days fixed by Order
V1, rule 4, within which the application for restoration shounld
be made.” ‘

1t is argued for the plaintiff who is appealing against this
order that the learned Master was wrong in holding that he
had no discretion in the matter and that he was bound to dismiss
‘an application for restoration if not made within 30 days.

. The main grounds urged are that this case does. mnot fall
under Article 163 of the Limitation Act and -that Order I,
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rule 7, gives ample power to extend the timeeven though the
period within which the applicasion is to be made has expired.
Order I, role 7, runs as follows :—

“ The Court or the Master shall have power to enlarge or
abridge the time appointed by these rules, or fixed by any order
erlarging time, for doing any act, or taking any proceedings,
Upon such terms, if any, as the justice of the case may requive ;
and any such enlargement may be ordered, although the appli-
cation for the same is not made until after the expiration of the
time appointed or allowed. Provided that, when the time for
filing or delivering any pleading or docnment, or filing any
affidavit, answer or document, or doing any act, is or has been
fixed or limited by any of these rules or by any direction on or
under a summouns for directions or by auy order of the Court or
Master, the costs of any application to extend such time and of
any order made thereon, shall be borne by the party making
such application unless the Court or Master shall otherwise
order.”

It is argned that the rule is clear and that in cases governed
by the Original Side Rules an extension of time can be granted
even though the period within which tlie application is to be
made has elapsed.

Order I, rule 7, corresponds to Order LXIV, rule 7 of the
Supreme Court Rules which runs as foliows :—

“The Court or a Judge shall have power to enlarge or
abridge the time appoiuted by these rules; or fixed by any
order enlarging time, for doing any act or taking any proceed-
ing, upon such terms (if any) as the jusiice of the case may
require, and any such enlargement may be ordered although
the application for the same is not made until after the expira~
tion of the time appointed or allowed. Provided that, when
the time for delivering any pleading or document or fling any
affidavit answer or docnment, or doing any ach is or has been
fixed or limited by any of these rules or by any direction on or
under the summons for directions or by avy order of the Court
or a Judge the costs of any application to extend such time and
of any order made thereon shall be borne by the party making
such application unless the Court or a Judge shall otherwise
order,

Under this rule it was held by Nowrru, J., in The Seript
Phonography Co. v. Gregg(l), that, when an order Lus been

(1) (1890] 69 L.J., Ch, 406,
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made dismissing 2n action, an application to extend the time
cannos be mads afier the expiry of the period fized hy the
rules within which the application is to be made. Nowrrm, J
following Whiustler v. Hancock(l) and King v. Devenpori(2).
obsarved as follows:—“ The Court cannob, after the action is
gone, entertain an application the resunle of which would be to
set it on foot again. The time for delivering the statement of
claim expired on the 17th of December 189, The summons to
extend the time was not returnable iill the 18th of December,
and under these circumstances the application was too late, and
I Lave no jurisdiction to extend the time’

The same learned Judge in Walker v. James(3), was of
opinion tkat when an action was dismissed for the non-
appearance of the plaintiff, an application made on behalf of
the plaintiff to restore the action after the expiry of the time fixed
by Order XXXVI, rule 23, carmnot be granted by virtue of the
provisions of Order XX VII, rule 15, The learned Judge obser-
ved: “1 do not think the power conferred by that ovder can be
regarded as independent of the limit of time for making the
application imposed by Ovder XXXVI, rule 23. I must act
strictly on that rules, and therefore refuse the motion with
costs.”

This view in the earlier enses, however, has not been followed
in the later decisions. Tr 8chafer v. Blyith(4), it was held thatthe
Court had discretion to enlarge the time fixed by Order XXXVI,
rule 8%, which provides that any verdiet or judgment obtained
where one party does not appear at the trial may be set aside
by the Court or a Juige . . ., upon an application
made within six days after the trial. The learned Judge
(Lusw, J.) followed Bradshaw v. Warlow(5), and dissented from
Walker v. James(3) aud observed : “ Counsel for the plaintiff
has taken the preliminary objection that the application is not
made within six dayas after the trial as required by Order
XXxVI, rule 33 (1}, and that 1 have no power to enlarge the
time for making it, In support of the objection he relies on
Wulker v. James(8). In that case, where the ecircumstances
were similar to those of the present case, Norrx, J., did no
doubt hold that it was imperative that the application should
be made within the time appointed by the rule, and that the
Court had no power to enlarge the time, and if thut decision is

(1) (1878) 8 Q.1.D,, 83, (2) (1879) 4 Q.B.D., 402,
(8) {18%6) 63 L.L, (N.8.), 597, (4) (1020] 4 K.8., 140.
(5) (1886) 52 Ch,D., 403,
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binding wpon me, I should have to dismiss the application,
Unless it is binding upon me, I should, however, be slow to
follow it, because personally I do not take the same view us was
taken by Norrs, J. It eannot, I think, have been intended that
the period of six days appointed by the rule should in every
case be treated as afixed period incapable of extension, inasmuch
as a litigant might be absolutely prevented by illness or an
accident, or other circumstances, from making an application
within the six days, and in that case a grave injustice might be
worked it he was debarred from making the application at a
later date. On consideration, I think that the decision of
Nortg, J., is not binding upon me. 'The same point in substance
came before ithe Court of Appeal in PRradshaw v. Warlow(1).
[t is true that it was Order XXXIII, rule 21 of the Rules of the
Pulatine Court of Liancaster which was there under considera -
tion, but the language ol that rule is substantially identical
with that of the rule now in question. In that case Walker v.
Jumes(2), was cited, but the Court of Appeal tock the view that
the Court had power to enlarge the time so as to admit of the
application being made to the Court on the first practicable day
after the expiration of the six days. That decision of the Conrg
of Appeal seems to me to be in confliet with Walker v. James(2),
and therefore impliedly to disapprove it.”’

The order of the Master in C.S, No. 586 of 1926 referred to
by the Acting Master related to a case which was dismissed for
default of payment of the first day’s hearing fee which under
Order XL1IT, rule 4 is payable within 14 days from the date om
which issues were settled. The suit was entered in the list of
default causes under Order VI, rule 3 (4) and was dismissed
under Order VI, rule 4. An application was made to restore the
suit after 30 days bad expired. An application was also made
to excuse the delay in filing the application aud to extend the
time under Order I, rule 7. Mr, White, the Master, held that
the application was not one under Article 163 of the Limitation
Act and that the Court had no power to extend the time and’
relied on The Script Phonography Co. v. Gregg(3), Whistler
v. Hancock{4), King v. Devenport(5).

An appeal was preferred against this order and it came on
before WaLLER, J., and the learned Judge passed the following
order: ¢ I think that the Master’s order is right and that he

(1) (1886) 33 Ch -D., 403, (2) (1886) 53 L.T. (N.8.), 597.
(3). [1890] 59 L.J. Ch., 408. (4) (1878) 3 Q B.D, 83.
(5) (1879) 4 Q.B.D., 102.
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had no power to extend the time under Order I, rule 7 of the Namavisa

Original Side Rules. The appeul is dismissed with costs.”

It is unfortunate that the subsequent decisions where the
caseg referred to by Mr. White have bheen overruled were not
broaght to the notice of the Master or the learned Judge, It
seems to me that Order I, rule 7, gives ample discretion to the
Court to extend the time even in cases where the time has
expired.

Section & of the Limitation Act gives similar powers in the
case of appeals and applications made under the Act. Seciion
148 of the Civil Procedure Code also gives the Court power to
extend time aven affer expiry of the time fixed.

I think that the view taken by the Master in C.S. No. 586
of 1926 and by WaiLEr, J., on appeal therefrom,which, as I said
before, was based oun the earlier decisions which have not been
followed, is erroneous.

As this question has arisen in several cases and the matter
is of cousiderable importance to the practitioners and suitors, I
think an anthoritative ruling by a Bench is desirable and I direct
that this matter be placed before the Hon’ble the Cramr Justice
for orders,

Ox THE HEARING BEFORE THE I'0LL BeNoE—

K. 8. Krishunaswam: Ayyangar (P. V. Subramanyam with
him).—Under Order I, rule 7, of the Original Side Rules the
Master and the Court have a discretion to extend the time. Our
rule corresponds to Order XLIV, rule 7, ¢ the Supreme Court
Rules. In the earlier cases, Whistler v. Hancock(l), King v.
Devenport(2). The Script FPhonography Co. v. Gregg(3),
Walker v. James(4), the Courts dealt with cases where
applications for extension of time were in respect of suits
which had already been decided and nob suits which had to be
vevived, This distinction was kept in mind in the later cases.
In Schafer v. Blyth(5), it was decided that the Court had a
discretion to enlarge the time following the decision of the Conrt
of Appeal in Bradshaw v. Warlow(6)., See also Carter v.
Stubles(7). :

e

No one appeared for the defendants.

(1) (1878) 8 Q.B.D., 83, (2) (1879) & Q.B.D., 402,
(8) [1890] 59 L.J., Ch., 406. (4) (1888) 53 L.T. (N.8.), 547.
(3) [1920] 3 K.B., 140, (6) (1886) 82 Ch.D., 403, .

(7) (1880) 6 Q.B.D., 118.
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The JUDGMENT of the court was delivered by

Courrs TrorrER, C.J.—Under the provisions of Order
VI, rule 4, of the Original Side Rules of this Court, this
case, having been in the list of default cases for three
weeks, stood dismissed. The proviso to that rule allows
the plaintiff within 30 days of the date of dismissal to
apply by Master’s summons to have the suit restored and
thereupon the Master has a discretion to restore it or
not ag he thinks fit. That proviso was not availed of by
the plaintiff in this case and he took no steps within 80
days. The Master held that in thosc circumstances he
had no discretion to allow the case to be restored after
those 30 days. It is pointed out that by Order I, rule 7,
which is in effect a reproduction of that which appears
as Order LXIV, rule 7, of the Rules of the Supreme
Court in Bnglacd and which repeats similar rules which
had been in force for many years, there is a general
discretion given to revive a suit,because it says in terms
that an enlargement may be ordered although the appli-
cation for the same was mnot made until after the
expiration of the time appointed or allowed. We have
been referred to a series of English cases, the earliest of
which is Whistler v. Hancock(1l), a decision of Chief
Justice CockpurN and Mr. Justico Manrsty. There an
order was made dismissing an action for want of prose-
cution unless a statement of claim should be delivered
within a week. The weck expired and nothing was
done and it was held that the action was at an end. A
similar eonclusion was arrived at in King v. Davenport(2),
a decision of Chief Justice Cocksurn and Mr. Justice
MgrroR, but it has been held that this case only applied
to a state of things where an extension was seught to do
something in the action after the action was dead.

(1) (176) 8 Q.B.D., 83, (2) (1879) 4 Q.B.D., 402.
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Thus it was deeided in Schafer v. Blyin(1), that the
general words of the rule covered a case where it was
sought uot to extend the time for teking a particular
step in a case that had antomatically come to an end but
to revive the whole case itself and that the words of the
rule gave a diseretion to that effact. Andinso deciding
Mr. Justice Liusy was following a decision of the Court
of Appeal--Bradshaw v. Warlow(2). 1t is quite obvious
that thé draftsman of the Madras rules went for
guidance to the Bnglish rule and no doubt was familiar
with these decisions. We think that it must be taken
that the intention of the framers of the rules which are
made under the statute—and it i3 not suggested that
they are ultra vires of the statute—was to give a discre-
tion to the Court to revive a suit even after the expira-
tion of the time delimited for the taking of a particular
step iu it. Thelearned Master here held that he had no
discretion and that he was bound by the terms of
Order VI, rule 4, to decline to entertain any application
or exercise any discretion with regard to its revival.
We think that this cannot be upheld and we propose to
remit the cage to the learned Judge with thia intimation
of our opinion. He will probably send it back to the
Master with a direction that he should consider the appli-
cation on its merits and that his discretion on the merits

is unfettered by any supposed ruls of law.
B.C.S.

(1) [1920) 3 K.B., 140, (2) (1886) 82 Ch. D., 403,
15-a
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