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o f fact, and they do not find it necessary to do so. They have  
come to the conclusion that the hibba o f 1849 was a covinous 
instrum ent, not made bona fide or on any good consideration, and 
by which creditors (the holders o f tlie decrees) have been delayed  
in  their ju st r ig h ts ; and taking the whole transaction together, 
they are of opinion that the intention o f  tho settler was to protect 
the property from those who were his creditors at the time.

Their Lordships are o f opinion that according to equ ity  and 
good conscience the hibba is fraudulent and void as againsth n
ereditors, and that the decree appealed from is right, and should  
be affirmed, and the appeal d ism issed ; and will so hum bly advise 
H er M ajesty.

The costs m ust follow the event.
A ppeal dismissed. 

Solicitor for the ap p ellan t: Mr. T. L . Wilson.

Solicitors for the resp ond en t: Messrs. B arrow  and Rogers.

HARDI NARAIN SAHT7 ( D e f e n d a n t )  A p p e l l a n t  v .  RUDER, P E R -  

KASH MISSEU ( a  m in o b )  b y  ABDUL H Y E a n d  o t h e r s  ( P l a i n 

t i f f )  R e s p o n d e n t . *

[On appeal from the H igh  Court at Fort W illiam  in B engal.]

Rights o f purchaser o f co-sharer's interest in jo in t fam ily property—Formal 
objection to minor's representative.

W hen the right, title, and interest of a co-sharer in joint family estate 
are sold in execution to satisfy a decree against him personally, 
the purchaser acquires merely the right of tlie judgment-debtor to compel 
a partition against the other co-sharers. Deendyal Lai v. Jugdeep Narain 
Singh (1) referred to and followed.

A money decree having been made against the father of a family, and 
the decree-holder having caused to be attached the family estate, and 
brought to sale the father’s right, title, and interest therein, Held, that by 
the sale, not the father’s share, but that interest which he had, v i z , the 
right which he would have had to a partition, and to what would have 
come to him under it, passed to the purchaser.

The family, governed by tlie Mitaksliara, consisting of father, mother, 
and minor son, at the time of the deoree, the Court below had decreed

* P resent: Lord F i t z g e b a l d ,  Sir B. P e a c o c k ,  Sir R. P. C o l l i e r ,  Sir 
It- C o u c h ,  and Sir A. H o b h o u s e .

(1) L. R. 4 I. A., 247 ; I. L. R., 3 Calc., 198.
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to mother and son, one-third each, leaving one-third to the purchaser. A 1883
second son was born, and the mother died pending this appeal, the two sons H a r d i

becoming parties in respect of her share. H eli, that on this appeal, N a r a in  Sa i i O 

preferred by the purchaser, the decree should stand, the appellant having B u d e b

got quite as much as he would have got i f  the decree had been more P e r k a s h

correct in form, as he had obtained all that he would have been entitled 
to on a partition, without being left to demand it.

The suit having been brought by a manager, appointed by the. Court of 
Wards on behalf of an infant who had a light to sue, an objection to the 
manager’s authority was disallowed, as merely technical.

A p p e a l  from decrees (23rd April 1881 and 9th Septem ber 
1881) o f  a D ivisional Bench of the H igh  Court, reversing a decree  
(25th  Ju ly  1877) o f the Ju dge o f the Bhagulpur district.

The appeal related to the question, what were the righ ts o f  a 
purchaser at an auction sale o f  the right, title, and in terest o f  
a co-sharer in a jo in t fam ily estate. The fam ily, governed by  
the Mitaksliara, consisted (a t the tim e when the ju d gm en t  
under appeal was given) of a father, mother, and minor son. The 
property was half a village iu  the M onghyr district, m ouzah  
Singhol, the whole village having belonged to Jai Perkash M isser, 
from whom it was inherited by his two sons, one o f  whom was 
Shib Perkash M isser, the father o f the minor plaintiff, R ud er  
Perkash Misser. Each brother took h alf o f mouzah S ingh ol, on a 
partition in 1871. Shib Perkash Misser, after that date, becam e 
indebted to the appellant H ardi Narain, a mahajau, who, on 4th  
March 1873, obtained a decree against him for Rs. 6 ,939 , and in  
execution attached, caused to be put up for sale, and h im self  
bought the right, title, and interest o f  Shib Perkash in eight 
annas o f mouzah S inghol.

M eantim e, in the same year, Sliib Perkash M isser made a g ift  
o f his interest in the fam ily property, dated 30t1i J u ly  1873 , 
in' favor o f R uder Perkash his minor son. A nd iu 1873, upon 
an application m ade by the minor’s mother, Dhanapati K oer, the  
Ju dge o f the Bhagalpur district, on the 1st Septem ber in that j*ear, 
made an order directing the Collector of* the M onghyr district 
to take charge o f  the miuor’s estate. This Collector, h aving done 
so, appointed Abdul H y e  to be the m anager of the minor’s 

estate.
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1883 I n  A pril 1867 th e  m inor, b y  h is m a n a g e r, b ro u g h t  the su it 
Haisdi o u t o f w hich th is appeal arose, alleg iug  th a t  from  tho  d a te  of hia

M’aka.ijtSahu kh-tlij in  1866, he had acqu ired  rig h ts  iu  tho  fam ily  esta te , tho

Budeb h a lf  of m ouzah S ingh5l, w hich b e in g  the p ro p erty  o f  a  joint
A SIX 1

M issisk . fam ily , an d  w ithou t specification of shares , was u o t liable to 
be sold iu  execution  o f  the decree a g a iu s t h is  fa the r. H o , th e re 
fore , claim ed to recover possession w ith  m esne profits.

The defence w as th a t  th e  sale was b in d in g  on  th e  plain tiff,
who was bou n d  to pay th e  d eb t o f his fa th e r ; th o  fam ily  estate
being liable to  be sold, as i t  had  been , i a  sa tisfac tio n  o f tho 
decree. I t  w as also objected th a t tho m in o r w as n o t legally  
represen ted  by th e  C o u rt o f W a rd s  u u d e r s. IS  o f  A c t X L  
of 1858.

A fterw ards, on  a  petition  fo r tho ap p o in tm en t o f tho  m an ag er, 
A bdul E y e , to  rep resen t tb e  m inor iu  th is  su it, th e  D istric t 
Ju d g e , on. 7 th  J u n e  1877, I'ecouled th a t  i t  w as u n n ec essa ry  to 
pass an order thereon , aa the C ollector w as th e  p roper person  to 
rep resen t the  m inor.

Issues h a v in g  been fixed, ra is in g  tlio  questions w h e th e r  tha 
p la in tiff was d u ly  rep resen ted , an d  w hether the a t ta c h m e n t and 
sale had  deprived  the  m inor of his in te re s t in  tho h a lf  o f mousjah 
S in g h 61, regard  being  had to  the  n a tu ro  o f  the deb t on w hich  the 
decree was obtained, th e  Ju d g o  of tho B h a g u lp u r d is tric t 
dismissed the su it. H is  reasons wero : (1st) th a t  tho plaintiff!, 
under the M itak sh a rn , was n o t en titled  to  m a in ta in  th is  su it, 
w hich was for the  recovery  o f  the whole o f  the an c es tra l fam ily 
estate, one h a lf  o f m ouzah Stngh61, d u r in g  tho fa th e r ’s lifetim e ; 
also (2ndly) th a t  th e  sa id  fam ily  osta to  hnd been sold in 
execution of a decree as (in  the  J u d g e 's  view  of th e  law) it 
law fully  m ig h t havo been, fo r the p ay m en t o f  th e  d eb ts  o f  the 
fa th e r, n o t p roved  to  have been in c u rred  for a n y  im m oral o r  
un law ful purpose. On appeal to  th e  H ig h  C o u rt, a  D iv is io n a l 
•Bench ( M i t t e r  an d  T o t t e n h a m ,  J J , )  refused  to  allow  an 
ob jection  th a t  the  order o f  the D is tr ic t J u d g e , d ire c tin g  tlio 
Collector u nder s. 12 o f A c t X L  o f  1858 to  ta k e  chargo 

of the  m inor’s p ro p e r ty , was w rong , h o ld in g  th a t  th is did 
n o t affect th e  case as now  presented  to  the C o u rt, T hey  also 

rejected an o th er con ten tion  th a t th is su it could n o t  bo decided’
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on tine merits because, ns it was alleged, the plaintiff was bound 189»

by an order, passed upon his father’s petition, refusing to set tubth;
aside tlie sale under s. 256 of Aot YII1 of 1859. Their NabAikSah*tvt
judgment proceeded thus :

(< As regards the grounds upon which the lower Court has M i s s e s .

dismissed the suit, it seems to us t h n t  the District Judge is dearly 
wrong in holding that under the Mitaksliara law, the plaintiff 
during his father’s lifetime is not competent to maintain this suit 
for the whole of the share of the property in dispute, which be
longed to the joint family. On the other hand, the suit would 
have been open to objection, if he had brought it for m\ 
undivided share of the family property (vide XII, 'Weekly 
Reporter, page 478.)

<e It ib  not absolutely necessary in this case to determine whether 
the debts, for the satisfaction of which Sliib Perk ash’s property 
was sold, were of aucli a nature aa would be binding upon the 
sons. It seems to ub that what was sold in execution of decree 
against Shib Perkash was simply his rights and interests in the 
disputed property, aud that the present case is governed by the 
ruling of the Judicial Committee in Deendyal Lai v. Jiegdeep 
Narain Singh (1).”

The judgment concluded as follows :
“/We do not think that, for the purpose of determining what 

the interest of Shib Perkash is in the disputed property, the 
respondent Hardi Narain should be referred to a separate suit.
Following the decision of this Oourt in Special Appeal No. 1728 
of 1877, deoided on the llth  April 1878 (an unreported case), we 
think the matter may be enquired into and finally determined 
in this suit; In that enquiry the mother of the minor is a 
necessary party, and in her absence we refrain from expressing 
any opinion as to the contention raised before us, that the, 
family, being governed by the Mithila law, the father is entitled 
to,ft double shavtv In the lower Court the respondent Hfti’di 
Narain alleged that the family is governed by the Mithila law,; 
ancl theve is nothing in the record whioh would go to show tlmt 
be gave up that contention. There ia no difference between 
the Mitflkshara and the Mithila law, so, far «V the questions

(1) L. R, 4 I. A,, 247 j I, Ci. R„ 3 Calc., 198.
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1883 disposed o f  by  o u r p rese n t ju d g m e n t a re  concerned. T herefore 
H a r d i  we have tre a te d  the case w ith  reference to  those questions, us i f  

N a r a i n S a h u  jj. w a g  „ o v e r u e j  ] j y  M itukshara  law . T here m ay  b e  som e

R u d e r  difference betw een the tw o schools o f H in d u  law  as regards the 
P e r k a s h  _ °
M is s e b .  question  o f th e  fa th e r’s share in  a p artitio n  o f  an c es tra l p ro p erty .

B u t upon th a t  po in t, as we have a lre ad y  said, w e express no 
opinion now . F o r  th e  purpose o f  d isposing  o f  th a t  question , 
w e rem it th e  follow ing issues for th e  d e te rm in a tio n  of th e
low er C o u r t :—

“ F irst.— I s  th e  fam ily  of the p la in tiff governed  b y  the  M ith ila 
o r the M itakslia ra  law  ?”

“  Second.— I f  governed b y  the  fo rm er law , w hether S h ib  
P e rk a sh  waa the  e ldest born son o f his fa th e r, aud  w h a t is h is  
share  in  m ouzah S inghol ?”

“  Iu  the  tr ia l o f  th ese  issues, the m other o f the  p la in tiff is a 
necessary  p a rty , a n d  acco rd ing ly  we d irec t her to  be m ade a 
p a r ty  to the  s u it .”

T he successor in  office o f  the D is tr ic t  J u d g e  h av in go  n
m ade th e  re tu rn  th a t  the  fam ily  w as governed  by the M itak -  
shara , th e  sam e B ench of the H ig h  C o u rt gave ju d g m e n t as 
fo llo w s:

“ W e are  o f opinion th a t  the  find ing  of th e  low er C ourt
th a t  th e  p la in tiff’s fam ily  is governed by  the M itak slia ra  la w , 
is correct. U pon the evidence there is no  room  for d o u b t th a t  
th e  p la in tiff belongs to a tr ib e  o f  B rahm ins called  S liukald ip i, 
liv in g  in  various parts  o f  N orthern  In d ia , qu ite  separated  in  
social in te rcourse from  the o ther tribes o f  B rah m in s. A lth o u g h  
th e y  are  sca tte red  over a  la rg e  tra c t  of co u n try , they  are n o t 
blended w ith  th e  tr ib e s  o f  B rahm ins o f  the  d is tric ts  in  w hich
th e y  reside. A  sho rt descrip tion o f th e ir  tr ib e  is to  be found 
a t  page 102, S h e rr iu g ’s ‘ H in d u  T ribes au d  C astes.’ ‘ T h e  
S hnkald ip is a re  found, ’ says M r. S h e rr in g , ‘ in  considerable 
num bers in  th e ir  p rim itiv e  seat, y e t m an y  fam ilies have m ig ra t
ed to  o ther p a r ts  o f th e  co u n try . They do no t, howrever, form  
alliances w ith  o th e r B rahm ins, th o u g h  th e y  freely  iu te rm a rry  

am ongst them selves.’
‘4 A lthough  th e re  a re  some discrepancies an d  con trad ic tions 

in  th e  depositions o f the w itnesses exam ined by  the p la in tiff,
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y e t  all are agreed upon tliis point, tliat tlie Shukaldipis are 1883
governed by tlie M itakshara law. The two w itnesses exam ined h a r d i

by the defendant also prove that Slm kaldipi Brahm ins residing N a r a i n S a i i u -

in  countries on the south o f  the G anges are governed by the Runrcu
“  15 /  P e r k  a s h

M itakshara law . A lthough the plaintiff’s fam ily resides 111 M is s g r .

a country governed b y  the M ithila law , y e t  the two facts
clearly established in the case, vie. (1 ) that it  belongs to a tribe
o f  Brahm ins who do not interm arry with the M ithila Brahm ins,
and (2 )  that the aforesaid tribe o f  Brahm ins is generally
governed by the M itakshara law , are alm ost conclusive proof that
the plaintiff’s fam ily is governed by this latter law. Therefore,
the father’s interest in  the fam ily  property m ust be defined
by the M itakshara law.

“  I t  has been contended before us, that since the institution  
o f th is suit, another son has been born to Shib Perkash, and  
that he is entitled  to a share on partition. B u t this con ten tion  
is  not valid. The property that passed to the defendant b y  
the auction sale was the share and interest o f  the father seized  
and attached in execution o f decree in the m onth of A pril 1873  
(see S u ra j B u m i K oer  v. Sheo P ershad Singh  (1 ) .  The defendant 
is, therefore, en titled  to the share which would have been  
allotted to the father i f  a partition o f  tho fam ily  pro
perty had taken place then. And as under the M itak
shara law the mother is en titled  to a, share on partition, tho 
property is to be divided into three equal parts, one share 
being allotted to the defendant, and the rem aining two to tbe m inor 
plaintiff and his m other respectively. There is no prayer foe 
partition o f the estate b y  m etes and bounds. N or is it  essen
tia lly  necessary to effect such a division to constitute a partition  
under the Mitakshara law. A  partition under that law  m ay  
be effected by defining the extent o f  the rights o f  the several 
members. W e, therefore, award to the minor Ruder Perkash  
and his m other two-thirds share o f the property in  d ispute, 
and direct that each o f them  do recover possession o f their 
respective shares in  the p rop erty-in  dispute. U nder the cir
cum stances o f the case, we thiuk that each party should bear 
his own costs in  this litigation  in all the Courts.”

(1) L, R. C I. A., 88 ; I . L, R., 5 Calc , 148; 4 C. L. R., 226.
41
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1883 The decree which followed upon the foregoing judgm ent was 
H a b d i  afterwards amended, upon a review, b y  the addition o f an order

for mesne profits. A fter this appeal had been preferred to H er  

Pebkash Mai esty  Council, Dhanabati K oer, the w ife o f  Shib Perkash
M is s e b .  M isser, died leav in g  another son, born after the date o f the

decrees under appeal. The parties on the record were altered 
accordingly.

On this appeal—
Mr. R . V. Doyne  and Mr. C‘. W . A rathoon  appeared for the 

appellant.
Mr. J . D . M ayne  and Mr. C. C. Macrae for the respondent.
For the appellant it was objected that the order of Septem ber  

1873 directing the Collector to take charge o f  the m inor’s property 

h aving been incorrect, th is su it was not properly brought in  t lie 
nam e of the manager. I t  was argued that as the minor would not 
have been bound by an adverse decree m ade in  a su it brought in  
his name b y  a person not having a title  to sue, so also this suit 
could not be m aintained with this defect in  it.

F or the respondent it  was answered that i f  the Collector was not 
guardian o f the infant on behalf o f the Court o f  W ards before the 
order o f 7th June 187 7 , he thereupon becam e guardian ad litem .

Their Lordships decided that the objection was untenable. Re* 
ference w as made to s. 578 o f  the Code o f C ivil Procedure, A ct 
X  o f 1877. For the appellant it  was then argued that the ju d g 
m ent o f the H igh  Court could not be upheld. A s regards the 
liab ility  of the fam ily estate to be sold in  execution o f the decree 
o f  4th March 187 3 , that estate was then and had been during the 
tim e when the debts were incurred, in  the hands o f  the father, 
Shib Perkash M isser, as manager. H e being com petent to con
tract debts, binding on his son, and rendering the fam ily estate 
liable, had done so. Ancestral property was not exem pted from  
liability in  respect o f  a m an’s debts because a son was bora to him ; 
the legal obligation b ein g  imposed on the son to pay h is father’s 
debt unless incurred for any immoral or illega l purpose. Reference 
wasm ade to S u ra j Bunsi K oer v. Sheoprosad S ingh  (1 ) and Girdharqe 

L a i  v. Kantoo L a i  (2) where, as here, a H indu fam ily consisted of
(1) L. R„ 6 . 1. A., 88 ; I. L. R. 5 Calc., 148 ; 4 C. L. R. 226.
(2) L. R. 1 I. A., 321.
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father and son, tho father was m anager o f  the joint property, and 1883
was guardian o f  the s o n : and the father’s act o f gettin g  into h a r d i

debt bound the share o f the son in the fam ily property, save in tlie i' ARAI(f SAHa 
excepted case o f debts im properly incurred, which had not arisen 
here. The father could im pose, and b y  his g e tt in g  into debt had M is s e b .

im posed, the burden o f sa tisfy in g  the decree. That shares in  
ancestral estate m ight be so charged as that upon partition they  
w ent to creditors appeared from the decisions o f  the H igh  Oourt.
Reference was made to D eendyal L a i  v. Jug deep N ara in  Singh  Cl).
B u t it was distinguished that in  this case “  the right, t itle  
and in terest”  o f the father in the fam ily estate was his in terest as 
a m anager who had incurred debts bindiug on the other m em bers 
o f  the fam ily.

Reference was also made to Umbica P rosad  Tew ary  v. Ram  
S ahai L a i  (2).

A s regards the interest o f  the deceased w ife and mother. I t  
was a question whether she could be said to be entitled  to a 

share uuder the M itakshara; see chapter I, ss. 7 and 1 1 . I t  
was true that the wife o f  the father had been held entitled to a 
share on a partition taking place betw een a father and a son in  
Sum run Thakoor v . Chunder M un M isser (3 ). B ut, in  the absen ce  
o f  a partition (and here there was no partition except so far as 
the H igh  Court treated the fam ily estate as subject to partition), 
the wife was entitled  only to m aintenance, not to a share.

F or the respondent it was subm itted that the question being  
what was the interest o f  the father, when his “  right, title, and  
in terest”  were brought to sale, i* could be ascertained b y  deter
m ining what share he would obtain upon a partition. Each member 
o f  the fam ily had an equal interest, and the ex ten t o f  that interest 
was determ inable by what they would receive upon partition. The 
appellant by his purchase acquired only the right, title, and interest 

o f  the respondent Shib Perkash M isser in  the eigh t annas o f  
m ouzah S inghol, which was an undivided one-third share therein.

R eference was m ade to the jud gm ent o f M it t e r ,  J ., in Umbica 
P rosad  Tewary v. R am  Sahay L a i  (2) and Bam phul Singh v. L eg  
N arain  Sing/i ( 4 ) .

(1) L. R., 4 I. A., 247 ; I. L. K., 3 Calc., 198. (2) I. L. E. 8 Calc., 898.
(3) I. L. R. 8 Calc., 19. (4) I. L. R. 8 Calc., 517.
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1883 The minor p laintiff would have been entitled to a decree for 
H a r d i  possession o f  the whole fam ily estate subject to the declaration

N a u a i n S a h u  that the respondent, as purchaser, had acquired the undivided  oue- 
T I u d e r  third share, and was entitled to take the whole subject to a

PrciiKASH .
Misser. deduction o f  that share, or those shares, which (as in D eendyal's 

case) belonged to the other co-sharers. In  this case, however, 
the H igh  Court, avoiding circuits o f  procedure, had directed a 
partition declaring the m inor to be en titled  to possession with  
m esne profits.

The p laintiff had, therefore, go t no more than he w as entitled to , 
the appellant suffering no loss, but receiving what otherwise he 
would have had to resort to a partition in order to obtain.

M r. R . V . D oyne  replied, contending that it  could not be in
sisted that the proceedings were o f  the same effect as a partition.

A t the conclusion o f  the argum ents their Lordships* jud gm ent 
was delivered by

S m  E ic h a e d  C ouch.— Three questions have been raised before 
their Lordships in  the hearing o f  this appeal. The first was disposed  
o f  in the course of the argum ent. I t  was this : that the su it waa 
brought by the mauager appointed by the Court of W ards ou behalf 
o f  tlie infant p la iu tiff; aud tbat the m anager had no authority to  
represent the plaiutiff in it. W ithout considering whether he had 
authority or uot, their Lordships were o f  opinion that, i f  the 
plaintiff had a right to sue, the objection was1 only a formal one, 
and could not be allowed to be raised in the present appeal.

The next and tlie principal question in the case was, what 
right or interest in  the property, which is the subject o f the su it, 
w as acquired b y  the appellant, Hardi N arain, by his purchase 
at the sale iu execution o f  a decree which he had obtained against 
the father o f  the respondents, Shib Perkash M isser ? I t  appears 
that Shib Perkash M isser was indebted to Hardi Narain, partly  
on account o f  a m ortgage, and partly for further advances; and 
that H ardi N arain  brought a su it against him in order to recover 
the debt, and obtained a decree on the 4th o f March 1873. The 

decree was the ordinary one for the paym ent o f the m o n e y ; and 
this case is d istinguishable from the cases where the father, being  
a m em ber o f  a joint fam ily governed by the M itakshara law, had 
m ortgaged the fam ily property to secure a debt, and the decree
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had beeu obtained upon tbe m ortgage and for a realisation o f tlie 
debt by means o f the sale o f tlie m ortgaged property. I t  is a 
sim ple m oney decree, which states that the claim  was to recover 
Jls. 6 ,335 , principal and interest, and i s : “ That a decree 
be passed in plaintiff’s favour for the am ount o f  claim  aud 
interest on the principal for the period pending jud gm ent of 
the case, and costs w ith  in terest on the entire amount, a t the 
rate o f e ight annas per cent, per m ensem  from to-day till 
realisation.” The property was attached on the 1st o f  April 
1 8 7 3 ;  and the attachm ent being b y  an order prohibiting the  
defendant from alienating the property, it  purported to be, as it  
m ust have been, an attachm ent o f  the entire e igh t a n n a s ; but 
what was attached and subsequently sold really  was the right, 
title , and interest o f  the father, against whom the decree had been  
obtained, in the eight annas : and it is clear from the terms o f the7 o
sale certificate that this is what was sold and purchased b y  the 
appellant. The sale certificate, which .was g iv e n  after som e 
questions had been raised by the father w ith  respect to the  
regularity  of the sale, and the sale had been confirmed by the H igh  
Court, which questions it is not necessary to consider,— stated that 
an application had been m ade, and the sale pi’oclam ation was  
issued,— “ and the said property was on the 5th  A ugust 1873  
sold for E s. 6 ,8 0 0 ; and w hatever rights and interests the said  
judgm ent-debtor had in the said property were purchased  
b y Baboo H ardi N arain , decree-holder, auction-purchaser.”  
I t  then w ent on, after speaking o f  the paym ent o f the 
purchase m oney, to s a y : “ Therefore this sale certificate is
granted to Baboo Hardi Narain, decree-holder, auction-purchaser; 
and it is proclaimed that whatever right and in terests the said  
judgm ent-debtor had in  the said property having ceased from  
the date o f the auction sale passed to the said decree-holder, auction- 
purchaser.” Therefore what was purchased on that occasion  
were the rights and interests o f  the father ; and this is precisely like 
the case o f D eendyal L a i  v. Jugdeep N ara in  Singh  ( I )  
where their Lordships held that, the purchase being as 
it  was here, by the person who had obtained the decree, 
only that passed which the father, the person against whom  the

(1) L. B., 4 I. A., 247 ; I. L. R., 3 Calc., 198.
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1883 decree was obtained, had. T h e jud gm ent in  that case defines w hat 
Hardi ia actually sold. A t page 253, speaking o f the decision of the 

N a r a i n S a h u  j j j g k  Q o u r (; at Calcutta in the Full Bench case which is so often  

F e r k a s h  r e f ? 1T ed  t o > their Lordships say :  “ So long as Bhagw a liv e d ,”
M i s s e s .  — that is, the man against whom the decree was obtained,— “ he 

had an interest in  this property which entitled him, i f  he had 
pleased, to demand a partition, and to have liis share of the jo in t  
estate converted into a separate estate.”  The bond-holder had 
sued on his bond, obtained a decree, taken out execution against 
the jo int property, and become the purchaser o f  it at the execution  
sale. The in terest which,is purchased is not, as Mr. D oyne argued, 
the share at that tim e in the property, but it is the right which  
the father, the debtor, w ould have to a partition, and what would 
com e to him  upon the partition being made. That is the answer 
to Mr. D oyne’s argum ent that the father was entitled to a half. 
W hat the father was entitled  to, and what the purchaser becam e 
entitled to, was what the father would g e t  i f  a partition had been 
made, which was only a third o f the eight annas share. According  
therefore to the authority o f  Deendyal L a i  v. Jug deep N arain  Singh  (1) 
th e present appellant became entitled only to the one-third, 
treating it as if  the sale was to operate as a partition at that tim e.

The case o f Deendyal has been recognised in  a subsequent case 
o f S uraj Bunsi K oer  v. Sheo P rosad  Singh  (2) in  which that decision  
was acted upon, and which case is also applicable to the present.

The other question which has been raised before their Lordships 
is  this : The H ig h  Court, w b en th e case cam e before it on appeal, 
— having satisfied itse lf that the present appellant, by his pur
chase, took only the interest which the father had, and i f  a
partition had been made at the tim e o f the sale the mother would
have been entitled to a third, and the son, who was then liv in g ,
would have been entitled  to another third,—directed that the 
m other should be made a party to the suit, it  h aving been found
that the rights of the parties were governed by the M itakshara
law . The mother having been made a party, the H igh
Court then m ade w hat in effect is a partition of the property  
which was the subject of the su it, m aking a decree that the

(1) L. E. 4 I. A. 247 ; I. L. R. 3 Calc., 198.
(2) L. R. 6 I. A. 88 ; I. L. R. 5 Calc., 148 ; 4 C. L. E., 226.
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mother and tha son should each recover one-third, leaving the 
remaining' third in the appellant's possession. After the decree 
and pending this appeal, the mother died, and a second son 
having been born, the two sons are now parties to this appeal in 
respect of her share. The question which has been raised is whe
ther the decree which has been made by the High Court ought 
to stand or not.

According to the judgment of their Lordships in Deendyal’a 
case, the decree, which ought properly to have been made, would 
have been that the plaintiff, the first respondent, should recover 
possession of the whole of the property, with a declaration that the 
appellant, as purchaser at the execution sale, had acquired the 
share and interest of Shib Perkash Misser, and was entitled to 
talce proceedings to have it ascertained by partition. So that, 
in fact, the appellant has got a decree more favourable to himself 
thau he was entitled to. He retains possession of one-third, instead 
of being turned out of the possession of the whole and left to 
demand a partition.

Their Lordships, therefore, think that there is no ground for alter
ing the deoree of the High Court, although it may have gone 
beyond what waa necessary or proper. The deoree is not striotly 
right, but the appellant does not suffer by that. He gets all that he 
would be entitled to if a partition were made.

Their Lordships will therefore humbly advise Her Majesty to 
affirm the deoroe of the High Court and to dismiss the appeal, 
The appellant will pay the costa,

Appeal dismissed.

Solicitor for tho appellant: Mr. T. L. Wilson.

Solicitor for the respondent t : Mr. JJ. Treasure.
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