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ORIGINAL SIDE—FULL BENCH.

Before Sir Muyray Coutts Trotter, Kt., Chief Justice,
Mr. Justice Kumaraswame Sastri and My, Justice
Pakenham Walsh.

In e THE POWERS OF THE ADVOCATES UNDER
THE INDIAN BAR COUNCILS ACT ON THE
INSOLVENCY SIDE OF THI HIGH COURT.*

Indian Bar Councils dct (L of 1926G), ss. 2 (a), 8, 14 and 19—
Right of Advocates enrolled in the High Court of Madras,
under the Act, to act in the Insolvency jurisdiction—Rule
128 of the Insolvency Rules—" Practise ”, meaning of.

Advocates enrolled in the High Court of Madras under the
Indian Bar Councils Act (I of 1926) are by virtue of sec-
tions 2 (@), 8 and 14 of the Act entitled not only to appear and
plead but also to “act ”? in the Insolvency jurisdiction of the
High Court. Rule 128 of the Imsvlveney Rules of the High
Court which allowed Advocates only to appear and plead in
that jurisdiction is no longer in force.

“ Practise 7 in sections 8 and 14 (1) of the Act includes
“acting . Laurentius Tkka v. Dhuki Koeri, {(1925) I.L.R., 4
Pat., 766, tollowed.

Case referred by Mr. Justice Kumanaswawmr Sastrr for
the Opinion of the Full Bench under the following
circumstances:—Mr. V. V. Devanadhan, a Vakil envolled
as an Advocate of the Madras High Court, on 16th July
1928, under the Indian Bar Councils Act (I of 1926),
presented at the end of July 1928 a vakalat and papers
on behalf of a party in a cause before the Insolvency
Court. The presiding Judge, Mr. Justice Kt maraswanr
Sasrr1, being of opinion that under the Insolvency Kules
of the High Court (Rules 128 and 129) as they stood, an

* In re the Powers of Statutory Advocates.
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Advocate was entitled only to ** appear and plead” and
not “to act” in the Insolvency jurisdiction, directed
the return of the vakalat and the papers to the Advocate
but referred the question to the Crmier Justice for the
expression of an Opinion by a Full Bench. His Lord-
ship the Cmier Jusrick accordingly referred the matter
for disposal by a Full Bench counstituted as above.
Rules 128 and 129 of the Insolvency Rules are given

in the judgment.

A. Erishnaswami Ayyer for the Advoca’aes Association,
urged the arguments stated in paragraph 2 of Mr. Justice Kumara-
swami Saster’s judgment and argued that the Bar Councils Aet
was o consolidating and amending Act as regards the powers
of Advocates and that the object of the Act was to unify the
different classes of practitioners till now obtaining by repealing
the powers of the High Court under the Letters Patent in the
matter of enrolling practitioners for the High Court and in
vesting the same powers in the Bar Council. The Act gives
Advocates wide powers and they cannot be curtailed by the
Rules. Section 19 (4) repeals all Rules till now obtaining which
are repugnant to the Bar Councils Act; Rule 128 of the
Insolvency Rules being repugnant to the Aet must be
deemed to have been repealed by the Aet. “ Practise™ in
sections 8 and 14 (1) of the Act means not only to appear
and plead but also to “act”: see Laurentius Tkka v. Dhuki
Koeri(1) and Bakhtawar Singhv. Sant Lal(2). The Insolvency
jurisdiction iy part of the Original jurisdiction of the High
Court ; see In the matter of Candas Narrondas Navivaru v. C.
A. Turner(3). The provisions of the Civil Procedure Code are
applicable to the Insolvency proceedings and under that Code
a litigant can authorize a practitioner to act for him in any
cause therein. If the High Court was so minded, it could
have framed rules, enabling Advocates to act on the Insolvency
Side ; there was nothing to prevent its doing so under any of the
Charters or Letters Patent issued since 1800

T. 8. Vaz for the Bar Association adopted the above argu—

‘ments and urged that under Rule 4 of the Original Side Rules

a “ Pleader > was defined to include an Attorney.

(1) (1925) L.L.R., 4 Pat., 766. (2) (1887) T.L'R,, 9 AL, 617.
(8) (1889) LL.R., 13 Bom., 520 (P.C.).
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V. V. Srinivasa Ayyangar for the Attorneys’ Association,
urged the argwments stated in paragraph 3 of Mr. Justice
Kumaraswamt Saster’s judgment.  He quoted, Blackpool Corpo-
ration v. Star Estate Co.(1), and The London and Blackwall
Railway Co. v. The Limehouse District Board of Works(2) for
the position that o general Act, like the Bar Councils Act,
cannob be deemed to control or affect a special Act such as the
Presidency Towns Insolvency Act unless it expressly so enacts,
and argued that an Advoocate who i8 not allowed to act but ig
only allowed to plead cannot be said to have his right o practise,
in any way curtailed.

JUDGMENT,

Covrzs Trorrer, C.J.—I have had the advautage of
reading the judgmentabout to be delivered by my brother
Kumaraswant Sasrrt and I entirely agree with it. It is
clear that the object of the Act must be taken to have
been to put all classes of practitioncrs on the same foot-
ing and if the Insolvency jurisdiction of the Original
Side were to be held to be on a different footing as
regards the right of audience from the rest of its juris-
diction, it would obviously have been an anumaly left
outstanding by the Act per dncuriam. I confess that
such a result would not have surprised me in so ill-con-
sidered and ill-draflted o measure as the Bar Councils
Act. Morcover, with the mass of evidence collected by
the Bar Committee in 1923-24 it is remarkable that
those responsible for the Bar Councils Act made no
atbempt whatever to provide for the peculiar state of
things obtaining in the Madras High Court which has
no parallel in uny other ligh Court in India. But I
agree with my learned brother that we are not driven
to hold that this anomaly still persists and I therefore
concur in his judgment.

Kuuaraswans Sastri, J.—The question for determi-
nation is whether Advocates enrolled under the Indian

(1) {1922] 1 A.C., 27, #4. (2) (1856) 8 K and J,, 123; (9 I:R,, 1048,
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Bar Councils Act of 1926 are entitled to act in the
Tnsolvency jurisdiction of the High Court. Under tbe
rules as they now stard they are only entitled to plead.

The contention of the Advocates is that having
regard to sections 8 and 14 and the definition of * Advo-
cates ” in section 2 (a), they are as & matter of right
entitled to practise in the High Court, that tbhe word
“ practise ” in its ordinary meaning carries with it the
right to appear, act and plead and that there being mo
differentiation of jurisdiction so far as the Bar Conneils
Act is concerued and no limitation placed on the word
“practise ” in the Act, the rules hitherto in force which
prevent Advocates from acting in the Insolvency juoris-
diction can no longer prevent them from acting after
the Act has come into force,

For the Attorneys it is argued that the Insolvency
jurisdiction of the High Court is a separate jurisdiction
which had its inception in the Indian Insolvency Act,
11 and 12 Vie, Ch. 21, which was repealed by the
Presidency Towns Iusolvency Act of 1909 which trans-
ferred the jurisdiction to the High Court, that under the
Indian Insolvency Act, Advocates were only entitled to
plead and Attorneys wera only entiticd to act in the
Insolvency jurisdiction, that section 121 of the Presi-
dency Towns Insolvency Act expressly reserves to
Advocates and Attorneys the rights they had under the
Indian Insolvency Act and that the Bar Councils Act
which does not purport to deal with Insolvency jurisdic-
tion cannot be invoked to give Advocates a larger right
of andience than that which existed at the date of the
passing of the Act, and that the Indian Tusolvency Act
and the Presidency Towns Insolvency Aot being special
enactments dealing with special jurisdiction, they cannot
be contralled or affected by the Bar Councils Act, which
is a general enactment. It is also argued that even if
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the Bar Councils Act should apply, section 19 (4) saves
all rules in force which are not inconsistent with the
Act and that the rules framed by the High Court under
the Letters Patent which confine the Advocates to plead
only in the Insolvency Court are not inconsistent with
the Act and cannot therefore be said to be impliedly
repealed.

Before dealing with these contentions 1t is necessary
to refer to the rules and orders which were in force at
the date when the Bar Councils Act came into force in
so far as they relate to the Insolvency jurisdiction of
the High Court.

The history of the legislation as regards the rights
of Advocates, Attorneys and Vakils in so far as it
relates to the Original Side of the High Court has been
traced with great clearness in Namberumal Chetty v.
Narasimhachari(1) where the question as to the rights of
Vakils and Attorneys was raised. So far as Advocates
and Attorneys are concerned the rules framed by the
High Court as regards the Original Civil jurisdiction
are the same ag those framed as regards the Insolvency
jurisdiction. The power of the High Court to frame
rules in respect of the Insolvency jurisdiction is derived
from the Charter Act and the Letters Patent consti-
tuting the Madras High Court.

Section 17 of the Charter Act of 1800 empowered
the Supreme Court

“to approve, admit and enrol such and so many of the
persons being bona fide practitioners of the Law in the said
Conrt of Recorder of Madrag or having been admitted Barristers
in England. or Ireland or having been admitted Attorneys or
Solicitors in one of our Courts at Westminister or being other-
wise capable according to such rules and qualifications as the
said Court shall, for that purpose, make and declare, to act ag

(1) (1916) 81 M.L.J., 698.
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well in the character of Advocates as of Attorneys in the said
Court, which persons so approved, admitted and enrolled as
aforesaid, shall be and are hereby authorized to appear and
plead and act for the suitors in the said Court.”

And it declares

“that no other person whatsoever shall he allowed to
appear and plead or act in the said Supreme Court of Judica-
ture at Madras for and on behalf of such suitors or ‘any of
them.”

Under the Charter Act it is therefors clear that the
Supreme Court had power to enrol Advocates who could
be authorized by the rules both to act and plead in the
Supreme Court, though as a matter of fact no such rules
were made and so far as the Supreme (ourt was con-
cerned, the Advocates were only empowered to plead
and not to act.

The Letters Patent constituting the High Court at
Madras abolished the Supreme Court and transferred its
jurisdiction to the High Coﬁrb. The Advocates and
Attorneys who were enrolled by the Supreme Court
were enrolled as Advocates of the High Court.

Clause 9 of the Letters Patent gave the High Court
power

“to approve, admit and enrol such and so many Advo-
cates, Vakils and Attorneys, as to the said High Court shall
seem meet ; and such Advocates, Vakils and Attorneys shall be
and are hereby authorized to appear for the suitors of the said
High Court; and to plead or to act, or to plead and act, for the
said suitors, according as the said High Court may by its rules
and directions determine, and subject to such rules and direc-
tions.”

Clause 10 gives the High Court power to frame roles
for the qualification and admission of proper persons to
be Advocates, Vakils and Attorneys-at-Law.

As regards Insolvency jurisdiction, clause 18 dirvects
that the Court for the Relief of Insolvent Deptors shall
be held before one of the Judges of the said High Court
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of Judicature at Madras, and the said High Court, and
any such Judge thereof, shall have and exercise, within
the Presidency of Madras, such powers and authorities
with respect to original and appellate jurisdiction and
otherwise as are consfituted by the laws relating to
ingolvent debtors in India. _

So far as the power to make rules empowering
Vakils to appear, act and plead on the Original Side of
the High Court, it has been held that such power was
within the competence of the High Court, by a Full
Bench as carly as 1875 (In the matler of the Petition
of ths. dAttorneys)(1). The question was again raised,
but the rules were held to have been validly framed.
(See Numberumal Cheltty v. Narvasimhachari(2).)

As regards the Insolvency Court however, the rules
framed by the Madras High Court did not authorize
Vakils to appear in the Insolvency Court or Advocates
to act. :

Rules 128 and 129 of the Insolvency Rules run as
follows :— ‘

128. An Advocate may appear and plead upon any hearing
in Court or in Chambers ; provided that the Taxing Officer shall
not, as hetween party and party, allow any fee in respect of hig
attendance ab Chambers, unless the Judge certifies that the case
is a proper one for the attendance of an Advucute.

129, An atborney may appear, plead and act upon all
proceedings ; provided that he shall not be allowed to appear
or plead upon a hearing in Court.

So far as the Bombay High Court is concerned, rule
36 states that

“ Advocates may appear and plead for suitors on any side
of this Court and in the Insolvent Court but not (except for an
insolvent in the Insolvent Court or for a prisoner in the Criminal
Court) unless instructed by an Attorney or in the Appellate Side
of the Court by a Pleader.”

(1) (1875) LL.R., 1 Mad,, 2. (2) (1016) 31 M.L.J., 608,
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In Calcutta only Barristers envolled as Advocates
instracted by Attorneys could appear in the Insolvency
jurisdiction. :

After the passing of the Presidency Towns Insol-
vency Act the question as to the right of Vakils to
practise in the Insolvency Side was raised but a Full
Bench of this Court negatived the right, (See Krishna-
swami Ayyar v. Swaminatha Ayyar(1)).

Having regard to the provisions of the Charter Act
and the Letters Patent which I have already referred
to, it seems to me that the High Court had power to
frame rules allowing Advocates to act in the Insolvency
jurisdiction though 1t did not do so. The Legislature
has power to legislate on the matter without any
necessity to repeal any enactment relating to insolvency.

I am unable to agree with the contention of Mr.
Srinivasa Ayyangar that there is anything in the Indian
Insolvency Act (11 and 12 Vie., Ch. 21) which curbails
the power of the High Court conferred on it by the
Charter Act and the Letters Patent to entitle Advocates
to act as well as to plead in the Insolvent Court.

The material portion of section 3 of the Indian
Insolvency Act is as follows :—

““ And every Advocate and attorney of the said Supreme
Courts at Caleutta, Madras and Bombay, respectively, shall bhe
entitled to practise in the way of his profession in the Court for
the relief of insolvent debtors of that Presidency, and no other
persons shall practise as Advocates or Attorneys in the said
Courts for the relief of ingolvent debtors.”

Tt is no doubt true that when the Act was passed it
was only the Attorneys that were entitled to act in
Court and Advocates were only entitled to plead. It
should be remembered that when this Act was passed
the Supreme Court which was constituted under the

(1) (1924) LL,R., 48 Mad., 331,
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Charter Act of 1800 had under section 17 power to
enrol Advocates with powers to appear, act and plead.
The Suprsine Court Charter was repealed by the Letters
Patent which, as T pointed out before, empowers the
High Court to frame rules and the High Court as the
Successor of the Supreme Court and the possessor of
the powers conferred on it by the Letters Patent was in
my opinion competent to enrol Advocates who could act
as well as plead.

The power of the High Court as regards Vakils was
affirmed in ILL.R.,, 1 Mad., 24 and 31 M.L.J., 693,
already referred to and unless it can be shown that
there is anything in the Indian Insolvency Act (11 and
12 Vie., Ch. 21) which curtails the péwer to frame rules
permitting Advocates to act and plead on the Insolvency
Side the same reasoning would apply to the rules framed
under the Insolvency Act. The words * shall be entitled
to practise in the way of his profession” in section
3 of the Tndian Insolvency Act simply mean * shall be
entitled to practise as Advocates or Attorneys ashe was
doing before’’ and does not amount to a statutory bar
to Advocates acting in the Court constituted by the Act ;

nor does it override the powers given to the High Court

under the Charter Act and the Letters Patent.
Section 121 of the Presidency Towns Insolvency
Act confers no fresh right. It runs as follows :—

“ Nothing in this Act, or in any transfer of jurisdiction
effected thereby, shall take away or aftect any right of andience
that any person may have had immediately before the com-
mencement of this Act, or shall be deemed to confer such right
in insolvency matters on any person who had mot a right of
audience before the Courts for the relief of insolvent debtors.”

All that this section says is that no fresh rights are
conferred on any person by reason of the transfer of
jurisdiction and it caunot be said that this Aect curtailed
the powers of the High Court to frame rules @eﬁning
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the functions of Advocates if it was authorized to do so
under the Letters Patent.

In my view, at the date of the passing of the Bar
Councils Aect, the High Court had power to frame rules
enabling Advocates to act and plead in the Insolvency
jurisdiction though it did not exercise that power.

There being no statutory bar to Advocates acting
and pleading in the Insolvency jurisdiction, I think there
i3 no necessity for the amendment or repeal of cection
8 of the Indian Insolvency Act or section 121 of the
Presidency Towns Insolvency Act before Advocates can
be allowed to act. It was within the competence of the
High Court to give the power by rules and it follows that
the legislature can do so by an Act without the necessity
of repealing anything in any previous enactment
or any special reference to the Insolvency jurisdiction.

In the view I take it 18 unnecessary to consider the
cases referred to by Mr. Srinivasa Ayyangar as regards
general later Acts not controlling or affecting earlier
special enactments.

The next point for consideration is whether the Bar
Councils Act confers the power to act and plead on
Advocates in all the jurisdictions of the High Court so
far as Madras is concerned and whether rules 128 and
129 of the Insolvency Rules referred to must be taken
to be no longer in force as they have been superseded
by the provisions of the Bar Councils Act.

_Section 2 (z) of the Bar Councils Act defines an
¢ Advocate ” as meaning an Advocate entered in the roll
of Advocates of a High Court under the provisions of
the Act.

Section 8 runs as follows : —

“(1) No person shall be entitled as of rxight to practise
in any High Court, unless his name is entered in the roll of the
Advocates, of the High Court maintained under this Act.

B-a
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Provided that nothing in this sub-section shall apply to
any attorney of the High Court.”
Then follow the provisions as to the persons who are
to be enrolled.

Section 14 runs as follows :—

“(1) An Advocate shall be entitled as of right to
practise (o) subject to the provisions of sub-gection (4) of
section 9, in the High Court of which he is an Advocate, and

(b) save as otherwise provided by sub-section (2) or by
or under any other law forthe time being in force in any other
Court in British India and before any other Tribunal or person
legally authorized to take evidence, and

(¢) before any other authority or person before whom
such Advocate is by or under the law for the time being in
force entitled to practise.”

Section 14/(3) gives the High Courts of Bombay and
Calcutta power to frame rules regulating the rights of
Advocates on the Original Side.

Section 9 (1) empowers the Bar Council with the
previous sanction of the High Court to make rules to
regulate the admission of persons to be Advocates of
the High Court.

Section 9 (4) saves the rule-making powers of the
High Courts of Bombay and Calcutta as regards the
practitioners on the Original Side.

Section 19 (4) which is the saving clause as regards
the rules in force rans as follows :—

““When this Act has comeinto force in respect of any High
Court, any provision of any other enactment or any order,
gcheme, rule, form or bhy-law made thereunder, which was
before that date applicable to Advocates, Valkils or Pleaders
entitled to practise in such High Court shall, unless such a
construction is repugnant to the context or to any provision
made by or wunder this Act, be construed as applying to
Advocates of the High Court enrolled under this Act.”

The Bar Councils Act by section 19 (2) repeals the
Tetters Patent in so far as it refers to the pow ers of
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the High Court to enrol Advocates and Vakils. It seems
to ma to be clear from the provizions above referved
to that the Bar Councils Act so far as Madras is
concerned makes no distinction as regards the different
jurisdictions of the High Court, gives the High Court
no power to frame rules, so far as the Original and
Insolvency Sides ave concerned, to limit the functions of
Advocates only to plead, and prevent them from acting,
and keeps alive only such rules as the Madras High
Conrt has already framed if they are consistent with the
provisions of the Act.

It is o be noted that while the rale-making powers
of the Bombay and Calcutta High Courts, so far as the
Original Side is concerned are saved, no such saving
clauses are enacted so far as the Madras High Court is
concerned. It was evidently thought that as the Madras
Vakils were authorized to appear, act and plead on the
Original Side, the Madras High Court offered a fair
field for trying the experiment of unifying the Bar
which was the policy underlying the Act.

The word ¢ practise” ordinarily means “appear, act
and plead ”, unless there is anything in the subject or
context to limit its meaning. The word “ practise” is
used in section 4 of the Legal Practitioners Act of 1879
and it was held by Jwava Prasap, J., in Lourentius Ekka
v. Dhuki Koeri(1) that the word “ practise” includes the
right to appear, plead and act. 1 may in this connec-
tion refer to Bakhiawar Singh v. Sant Lal(2), where it
was held that Advocates can act and plead unless there
is anything in the rules framed by the High Court
restricting their power.

I think that sections 8 and 14 of the Bar Councils
Act which entitle an Advocate as of right to practise

(1) (1925) 1.L.R., 4 Pat., 766 (2) (1887) LLR. 9 AR, 627,
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in the High Court entitle an Advocate of the Madras
High Court to appear, act, and plead in all the jurisdic-
tions of the Madras High Court. If this view is correct,
it follows that any rules which cut down that right
to plead alone would be repugnant to the provisions
of sections 8 and 14.

I do not think it makesg any difference whether the
Court for the Relief of Insolvent Debtors is a separate
Court or is only a part of the High Court’s Original
Civil Jurisdiction. 1f the Court is a separvate Court, it
will be a Court falling under clause () of section L4.
Ag appeals lie to the High Court, it will be a Court
subordinate to the High Court and section 4 of the
Legal Practitioners Act will also apply. If Insolvency
jurisdiction is part of the High Court’s Original Side
Jurisdiction, seetion 14, clause (a) will apply.

I am unable to agree with the contention of Mr, Sri-
nivasa Ayyangar thut as an advocate is allowed to
practise in the High Court even if he is prevented from
acting in the Tnsolvent Court, there is no repugnancy.
I am of opinion that where an Act confers rights to a
party in general terms and entitles him to perform more
than one function, the cutting down of those rights by
a rule would make that rule repngnant to the provisions
of the Act. The following observations of Wrryg, J.,
in Reg v. Bird, Needes, ex parte(l), are in point.

“I desire in my judgment to adopt a broad principle which
is too clear to need cases to be cited for its justification—the

principle that evolves where a power to make regulations is given
to a public body by statute, no regulations made under it can

abridge a right conferred by the statute itself.”

I may also refer to the Municipal Corporation of the
Oity of Toronto v. Virgo(2).

(1) [1898] 2 Q.B., 340, (2) [1896) A.C,, 88,
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[ am of opinion that Advocates eurolled in Povess or
. . 5 DVOCATES,
the Madras High Court under the provisions of the Inw.

——

Bar Councils Act ave entitled to act and plead in the XEvuasa-

insolvency jurisdiction of the High Court. si‘r‘mflr
Paxevasn Wars, J.—I agree and have nothing

to add. '
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ORIGINAL CIVIL-—FULY BENCH.

Before Sir Murray Coutts Trotter, Kt., Chief Justice,
My, Justice Kumaraswami Sastrt and Mr. Justice
Pakenham Walsh.

RATNASABAPATHY CHETTIAR avp orwErs, PLatsmsrs 1028,

November 2,

V.
DEVASIGAMONY PILLAI, Derexpant.*

Limitation Act (IX of 1908), arts. 66, 67, 116—Registered
mortguge—Ewzecution sale under decree on the mortgoge—
Insufficiency of sale-proceeds to meet decree amount—~Cluim
for balance on the covenant to pay—Limitation.

Held, by the Full Bench that where a mortgage deed con-
taining & personal covenant to.pay the mortgage money is
registered, the article of the Limitation Act (IX of 1408)
applicable fo a claim, based on the personal covenant, Lo recover
the balance due to the mortgagee after the sale of the mortgage
property, is article 116 of the Aet which provides a period of six
years from the due date and not article 66 or 67 of the Act
Tricomdas Coorerji Bhojn v. Gopinath Jin Thakur {1916) LL.R.,
44 Cale.,, 759 (P.C.), applied; Ganesh Lal Pandit v. Khetra
Mohan Mahapatra {1926) 1.L.R., 5 Pat., 585 (P.C.) and Ram
Din v. Kalka Prasad (1884) LL.R, 7 All, 502 (P.C.), explained
and distinguished.

Civin suit filed in the original eivil jurisdiction of the
High Court.

# Qivil Suit No. 145 of 1925,



