
APPELLATE GIYIL.

Before, Mr. Justice Gurgenveii.

OOCTJLDOSS J U M N A D O S S  & Co. and another 192s,
(E espondents 12 AND 2), Petitioners,

V.

N.  M . S A D A S IT IE E  and o th e rs  (P etitionees)^
E esfgndents.

Promncial Insolvency A ctiV  0/1 9 2 !') , .vs. S an d  5 (2)— Civil Pro- 
cedure Code [Act V  o f  1908)^ sec. 24 (1) (h)— Letters 
Patent, cIs. IS and 18— Insolvency appUcaliori filed in a niufas- 
sal Court— A'pplication to the Sigh Court to transfer if to 
its own original insolvejuy jurh'diction— Poner of the Sigh  
Court to tranfer— Compelency of Iliyh Court to administer 
ProviyiciaL Insoh:ency Act— What Insolvencij L aw  afjpliccibhi 
to the case.

The tiigla Court in its Appellate Jurisdiction has no power,
'under secfioa 24(1) (f))of tlie Civil Procedure Code, to transfer 
an insolvency petition pending in a Subordinate Court in the 
mnf-assi'd to the Ori.uiniil Side of the Hig’h Court, on its original 
insolvency iurisdiction^ for trial and disposal, becaase, firstly, the 
Origi nal Side nf the High Court is nob a Court subordinate to 
the High Court in its Appel Kite Jurisdiction within the terms of 
the section, and secondiv becaase the Orig-inal Side of the High  
Cuurt, in the exercise of its original i^sol î'0rlcy jurisdictionj 
is not competent to administer the Pt'07incial Insoiveucy Act^ 
which is the law applicable to the case.

Nor does clause 13 of the Letters Patent enable the High 
Court t;> transfer such a petition to the Original Side of the 
High Oourfc in the exercise of its extraordinary original juris- 
diction, because, under clause 18 of the Letters Patent and the 
provisions of the Provincial Insolvency Act, the High Court, if the 
^ase is transferred, is not competent .to ad minister the Provincial 
Insolvency Act, which is the law applicable to the case.

P etition praying that the High Oourfc will be pleased to
wifciidraw I.P. No. 100 o£ 1927 on the file of the Court
o f  the Subordinate Judge of Madura and transfer the
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Goculdoss game for trial and disposal by the High Court into its
Jumnadobs _ _ ^

& Oo. Insolvency Jurisdiction.
Sadasivikr. ThaniJcachala Gheitiyar for petitioner.

Ponriuswami Ayyar and NaraymMswa.mi Ayyar for 
second respondent.

Gt, T. Bctmaiiv-ja Achariyar for respondents 4 to 9.
l\. Krishna Ayyar for tenth respondeat.

JUDGMENT,,

This is an application to withdraw I.P. No. 100 of 
1927 from the hie of the Sabordisiate Judge of Madura 
and transfer it for trial and disposal to the Original Side' 
of the High Court. The preliminary objection is raised 
that such an application will not lie. The provision of 
law under which the application is made i.s section 24 o f 
the Civil Procedure Code and I propose first to consider 
its maintainability under that section, referring subse
quently to some clauses of the Letters Patent which- 
have alternatively been relied upon.

Lender section 5 (2) of the Provincial Insolvency 
Act, the High Court has the same power in regard to 
proceedings under the Act as it has in regard to civil 
suits ; and under section 24 (1) (/;), Civil Procedure Code, 
it may, at any stage, withdraw any suit, appeal or other- 
proceeding pending in any Court subordinate to it, and 
(i) try or disipose of the same; or (ii) transfer the same 
for trial or disposal to any Court subordinate to it and 
competent to try or dispose of the same.

It will be convenient to follow the course taken by 
the argument and consider in. the first place whether the 
transfer may be ordered under part (ii) above. This- 
requires that the Original Side of the High Court sitting  ̂
in Insolvency should be a Court subordinate to the High 
Court in its Appellate Jurisdiction and. competent to try 
the cause. As pointed out by T y a b ji , J., in Hindustan-
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Assurance and Mutual Benefit SocMii, Limited y. Bail Gocmooss
J timnaboss-

Mulraj(l), section 3 of tlie Civil Procedure Code, -whioli &co,
k

defines wliich Courts are sabordinate to the High Court, sadasitiee 
does not include the High Court in the exercise of its 
original civil jurisdiction; nor, with reference to the 
definition of district ” in section 2 (4) can ib be said 
that the Oris înal Side of the High Court is a District 
Court ”  and for that reason subordinate to the Hig-ho
Court under section o.

There are also difficulties in the way of holding that 
the Original Side of the High Court would be competent 
to try and dispose of the insolvency petition if it were 
transferred to it. It is evident that, in order to do so, 
the High Court would have to exercise the powers which, 
but for the transfer, would have been exercisable by a 
District Court, that is to say, the Insolvency Law which 
it would have to apply would be the Provincial Insol
vency Act. But under section 3 of that Act, the only 
Courts having jurisdiction are District Courts and such 
Courts subordinate to a District Court as ihe Local 
Grovernment may invest with powers. My attention 
has been drawn to the case in Srinii'asa Aiymtgar y .

The Official Assignee of Madrm{^), in which the question 
arose whether a transfer in the reverse direction, from 
the High Court to the District Court of Tanjore, could 
be ordered, and it was held that it could not for the 
reason that the two jurisdictions were distinct. This 
case, while deciding that a District Court cannot 
administer the Presidency Towns Insolvency Act, does 
not of course settle the question whether the High Court 
in the exercise of its Original Insolvency Jurisdictioxt 
can apply the Provincial Insolvency Act, but I think it 
is clear that, so far as the Civil Procedure Code and the
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GOCIIII.OOSS Insolvenov Acts are ooucei’ned, no sac'h power exists.
JU M N A D O SS •’

* Co. Accorcliuglj whetliev it is proposed that the transfer
SADASIVI33R. slioulcl bp macleiinder part (ii) of section 24 (1) {b) or uiider

part (i), wblcli enables the Hioh Court to withdraw any 
proceeding and try or dispose of the same, it appears to 
m© that the same objection exists tiiat competence is 
lacking ; because a necessary condition of the application 
of part (i) must surely bo that the proceeding must be 
of such a nature that the High Court has jurisdiction to 
try or dispose of it. I do not tliink that the provision 
itself is intended to confer a jurisdiction which would 
not otherwise exist.

Nor, I think, is this objection removed by any 
provision to be found in the Letters Patent. Clause 13 
enables the High Court to remove, and to try and deter
mines as a Court of Extraordinary Original Jurisdiction, 
any suit within the jurisdiction of any Court subject to 
its superintendence; and tliis clause read with section 
6 (2) of the Provincial Insolvency Act no doubt would 
apply to iDsolvency proceedings. We have, however, to 
look at clause 18 to see whether, upon such transfer 
being made, a Judge sitting in Insolvency could try the 
case. Such a Judge is to have and exercise, within 
the Presidency of Madras, such powers and authorities 
with respect to Original and Appellate Jurisdiction and. 
otherwise as are constituted by the laws relating to 
insolvent debtors in India.” These laws, namely, the 
Presidency Towns, and Provincial Insolvency Acts, do 
not confer upon a Judge sitting in Insolvency the power 
which he would need to exercise, if this transfer were 
•ordered, to deal with the case under the latter Act.

My conclusion accordingly is that the application is 
not maintainable and I dismiss it with costs.

R. Bcimachandra Ohetti, Attorney for petitioner.
K.E.

60 THE INDIAN LAW REPORTS [VOL. Lit


