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petition, dated the 29th November 1877, made by fhe plaintiff ig
not enongh to prove the said proclamation, because it appears
from the above copy that the plaintiff had brought the mortgage
alleged by him to the notice of tlie Court. But it has not at all
been shown on behalf of the plaintiff that the faot of the mort:
gage was proclaimed at the time of the sale in such a manner
a8 to make the defendants, purchasers, aware of it.” The only
fact, therefore, which is in evidence and which could have any
bearing on this matter in tho plaintiff’s favor, is that, on the 29th
November 1877, at what stage of the proceedings it does not
appear, he filed a petition in which he-informed the Court of
his mortgage. If tliere wore a chargd nagainst the plaintiff of
having deliberately and fraudulently concealed his mortgage, no
doubt this matter would be of considerable importance. Bug
the fact that, for some purpose at some time or other, he informed
the Court of the mortgage is not evidence upon which the con-
.clusion could be arrived at .that the defendants purchased with
notice.

For this reason we think that the decree of the Subordinnte
Judge must be reversed aud that of the Munsiff affirmed,

The appellant will have his cost in this and the lower Appel-
Iate Court.

Appeal allowed,

Before Mr. Justice Wilson and Mr. Justice Tottenkam.

AUSHOOTOSH CHANDRA awp avormez (PrriTionmse) o, TARA,
PRASANNA ROY (OrrosiTe PARTY.)#*
Compromise and decres thereon— Application i0 set aside compromise—
Reviewof judgment—New suit,

For the purpose of sobting aside a degree passed in purauance of a aom-
promise onme to out of Court, there are two available modes of procedurs—
(1) by suit;- (2) by a review of the judgment sought to be seb nsido; the
latber being the wmore regular mode of proceduro. Lalji Sakx v. The
‘Collector of Terhoot (1) ; Mewa Lal Thalkur v. Bhujhun Jha (2); Gilbeit
v. Badean (8) followed.

~ T'mis was a rnle obtained by Anushootosh Chandra and his bro.-
ther calling upou ome Tara Prasanna Roy to show cause why a
* Civil Rule No. 272 of 1884,

() 6B, LR, 649, (2) 138, L R. Ap. 1L
(3) ' L| :Rl 9 Clh D|'259-
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compromise entered intoby them with Tara Praganna Roy should 1884
not beset aside. There were two appeals pending in the Iligh ivamooross
Court between these parties—Aushootosh Chandra” and his Qmﬂf’m‘
brother were appellants in the one, and respondents in the other, TARA
. .7 PRASANNA
and Tara Prasanna respondent in the ome, and appellant in ROY, -
the other. Bafore the hearing of these appeals megotiation fora
compromise were set on foot, on the faith of which Aushootosh
Chandra and his brother applied to the Court on the 81st January
1884, stating that the matters in dispute between them had been
sottled out of Court,.and asking that their appeal against Tara
Prasanna might be dismissed and the appeal of Tara Prasanna
decreed. Orders were made for decrees to be passed accordingly ;
but as the applicants did not set out in their petition the torms of
ihe compromise, no terms were embodied in the decree. Sub-
sequently Aushootosh Chandra and his brother presented apetition’
to -the Conrt to set aside the decrees, stating that the condition of
the compromise provided that a sum of money was to be advanced:
to them by Tarn Prasanna on a certain date, and that this term had
not been complied with ; and that several deoree-holders who were
to have been satisfied by that money had consequently come in and
were about to sell the properties of the petitioners. The High Court
thereupon issued a rule agninst Tara Prasanna tostow cause why
the terms of the compromise should not be set aside, and the rule
came on for hearing on 24th April 1884. Both sides put in
affidavita—the petitioners supporting by their affidavit the peti-
tion on which the rule was obtained, and Tara Prasanna Roy affirm-
ing that it was a term of such advance that the petitioners should
show a clear title to the property on which the advance was to be
made and that they had uot done so.

The ‘Advoonte-General (Mr.-Paul) and Baboo Rash Behary
Glose for the petitioner.

Mr. Evans and Baboo Troylocky Nath. Mitter forthe opnosite
party.

The - judgment of the Court (WinsoN and- Torraxmax, JJ.)
was delivered by

Wuson, J, (TorrNmAN J, concurring).—This wasa rule ob-
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tained to show eause why a compromise should not be set aside.

Avsmoorosy Lt Was shown that there were two appeals pending in this Court

CHANDBA.

TARA
PRABANKA
Rey,

between the same parties, in one of which the present applicants
were appellants and in the other their opponents were appellants;
It appears that a petition was presented by the present applicants
gtating that the matters in dispute in those appeals had been
settled by comprorﬁise out of Court, and asking in substance thas
their appeal sliould-be dismissed, and that in the case in which
they were respondents a decrée should be made against them : and
orders were made for decrees to be passed accordingly. The
petition did not set out the terms of the compromise. The terms,
therefore, could not be embodied in the deorees. The compromise
was only referred to. It is now stated that the facts are such

that the present applicants Are entitled to have that sompromise

disregarded, and to have the appeals proceed.

Now, the first question which we have to consider is, au'ppos'mg
the facts to be of such a natare as they are alleged to be, can we

‘entertain this application in its present form ? We think we can-

mot, The mode in which such a misearriage, as is said to have
occurred in this case, is to be dealt with has been considered on
more occasions than one ; and it seems to be clear that there are
two modes in which the mattercan be dealt with. In the first
‘pluce & suit will lie to set aside the whole transaction. It is not
necessary for us to consider whether in the present case, if a
suit were brought, it ought fo be brought in the Mofussil or in
the Original Side of this Court. It is for the parties to consider
that. On the other hand, it has also been held that there is ane
other aud a more proper modé of procedure, by applylng for a
review of judgment.

In the cnse of ZLalji Salu v. The Collector of Tirkoot (1)
a decree had been made founded on a compromise. An application
for a review was mads, and facts were brought to the knowled n'e of
the Court, showing that the compromise oug-ht to be treated as g
nullity, and the Privy Council appear to us clearly to treat thatape
plication for review as a proper modeof raising the-question whethar
the compromise ought to be trented asa nullity or nol, A similas

(1) 6 B. L. R;, 0490,
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‘question. came before this Court in the case of Mewz Lall Thakur 1884
v. Bhujhun Jha (1), That was ncase in which the decree was ob- Avsuooross
tained by féand, and the parties had proceeded Ly nguit CUAYPEA
to set it aside, The cuse was heard by Mr. Justice Perar aud Paﬁgiﬁ A
Mey. Justice Morrig; and judgment was delivered by Mr, Justice Rov,
Puear, who said: ¢ It seems to us that this suit has been to. a
considerable .extent misdirected. It hns alvendy been menticned
that the immediate aim of the plaintiff is tor get & decree, which
was. formerly passed agaiust him by a competent Court, set aside
on the ground that it was obtained by fraud and collusion. But
the proper course for " obtaining such an object as that is to
go to the Quurt which passed the deoree either within the time
specified ins. 119 of the Civil Prosedure Uode, if the circtimstances
are snch as would justify sction under thaf section, or atany
time (so that it be done with dae diligence), if the ground
upon which the decree is sought to ba set aside be a good
ground for reversing and altering the judgment upon which the
decree was passed.”
These decisions seem to us to be nuthorities for saying that &
mode of proceeding.in such oases iz by a suit, but that the more
proper mode is by aun application for review., The question which
is now before us arose befora the Court of appeal in England in
the case of Giilbert v. Endean (2)- In ‘that cnse the very pro-
cedure adopted here was adopted by the par ties. A ecompromise
had been arrived at in the course of a suit, and an application
was made by motion to set aside that compromise:and to allow
the snit to proceed, as if the compromise had mnot been made.
The Vice-Ohancellor allowed the application. In the Court of
appeal it was pointed out that such an . application was not the
right mode of procedure, We think that is so in this country
also, and the proper course is that whiol we have already pointed
oat. It oconrred to us that we might possibly treat this applica-
tion as an application -for review. Buat whether we 'can do
89 without straining matters unduly we think it unoecessary {o
sny. It isundesirable in: the interests of ihe. applicants. 'The
materialy are very seant; and it might very well happen. that tlre

@) 13 B. L. B, App. 11, (2) L. R., 9 Oh, D., 259,
40
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Judges by whom the application might be dealt with might feel

Ausnoorosa bound to dismiss the matter on that ground. We think it betfer

CHANDRA
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TARA
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PCw®
1883

Now, 28, 29,

therefore to leave the parties to make a fresh application for review
if so advised. If they elect to make that application it ought
to be made on very much better materials than those before ws,
and that the whole of the facts in the matter on the best evi-
dence available should be before the Judges before whom the

application is made.
Rule discharged.

PRIVY COUNCIL.

ABDUL HYE (Praistirr) o MIR MOHAMMED MOZAFFAR
HOSSEIN anp avoraErR (DErespavrs.)

[On appeal from the High Court at Fort William in Bengal.}

Statute 13 Eliz. ¢ 5=Fraud upon creditors—Hibba—Equity and good
conscience.

“Whether or not the Statute 13 Bliz. ¢. 5 (1) (which may or may not
extend to or operate in the ‘““mofussil”)is more than declaratory of the
common law, so far as it avoida transactions intended to defrand creditore,
its principles, and those of the common law for avoiding frandulent con-
veynnces, bave received effectin the Indian Courts, and have properly guided
the decisions of the Courts in administering law according to justice, equity
and good conseience.

A Jibba having been found on the evidence to have been made not bond
Fide, nor on any good consideration, and by it creditors being delayed in their
Jjust rights, the maker having intended to protect his property thereby from
those who at the time were his creditors ;—held, that the XZibba was void
according to equity and good counscience.

AprEAL from a decree (23rd April 1880) of a Divisional Bench
of the High Court, varying a decree (9th May 1878) of the District
Judge of Dacea.

This appeal arose out of proceeding in execution of a decree,
and raised the question whether properties which were admitted

# Present : Lord Firzesarp, Sir B, Pracock, Sir B, P. Cozwres, Sir R.
Covcn and Sir A. HorHouss.

(1) By Statute 13 Bliz. c. 5, all covinous conveyances, gifts, and alienations
of lands or goods, whereby creditors may be in anywise disturbed, hindered,
delayed or defrauded of their just rights, are utterly void.



