
Sanffiab five inches below ‘the knee and skattered ^Eaitabaĵ
°   ̂ Tevan, In  re.

the bones. He had said, “ whjr do you shoot him who was 
keeping qniet,” and for that innocent protest was shot.
Mr. Nugent Grant says that the murderer only hoped 
to maim him, only hoped perhaps to cripple him for life.
Ifc was a murderous act, without the smallest justifica­
tion and it resulted in murder. We see no reason to 
interfere.

It cannot be said that auy of the appellants has 
been treated with undue severity, and we dismiss their 
appeals.

B.C.S,
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Before Mr. Justice Va7ihataml)ha liao.

K C M ;M A K U T T Y  a k d  a i i o ' t h e r  ( F i e s t  a n i>  S e g o n d  w s o ,

D e f e n d a n t s ) j A p p e l l a k j s ,

V.

NEBLAKANDAN NAMB.UDRI ( P l a i n t i f f ) ,  R e s p o o t e m t .*

Givil Procedure Code (̂ Act F o / 1908)^ 0. X X I ,  r. 89— A2̂plica­
tion under rule 89— Money specified in the rule, deposited 
in Court— Security bond taken by order of Court from the 
decree-holder for repayment of amount— Suit by applicant 
to establish his title to property sold, decreed in his favour 
— Suit hy applicant to recover money on the security bond, i f  
maintainable— Security bond, i f  mlid— Competency of Court 
to take the security bond.

Where a person  ̂otlier than the judgment-debtor^ entxtled to 
apply under Order XXI ,  rule, 89, Civil Procedure Code  ̂ to set 
aside a sale in execution of a decreej applies and pays the amount 
specified in the rule, th e Court has no jurisclictioii to dii’eet the

• Second Appeal Fo. 1533. of 1928.

March 10.



Kl’̂ makcwt deoree-lioldei’ to execute a security bond for repayment of tte  
jjEBtA- amount to the applicant in the event of the latter succeeding in 

Nambumi  ̂ instituted Toy him to establish his right to the property 
sold iiL execution; and the security bond is not legally enforce­
able in a suit by the applicant against the executant; Narayan 
V. Amgcbud(jb, (1920) I.L.E.^ 45 Bom., 1094 followed.

Where it appeared that the applicant wag a purchaser of the 
property from, the judgment-debtor^ that he undertook to pay 
the debt of the decree-holder and had improperly obstructed and 
refused to pay the debt, there was no ground of equity to 
entitle him to enforce the security bond executed under the 
order of the Court.

Second A p p eal against the decree of the Court of the 
Subordinate Judge of South. Malabar in Appeal Suit 
No. 131 of 1927, preferred against the decree of the 
Court of the District Muuslf of Tirur in Original Suit 
No, 619 of 1923.

K . P. Eam ahrishna A yyar for appellant.
A, Tarameswaran for respondent.

JUDaMENT.

This appeal raises a question in regard to Order X X I, 
rule 89, Schedule I, Civil Procedure Code. If a person 
other tban a judgment-debtor pays money into Court 
under tkat section, can he insist that the decree-bolder 
shall not draw the sura out without furnishing security ? 
The facts of the case take us so far back as 1905. One 
Sri Deyi of Mudathode Illam conveyed in jenna to 
Thuppan Nambudiri, the brother of the plaintiff, her 
entire property (consisting of 140 items). The sale- 
deed (Exhibit I), is dated 16th October 1906 and men­
tions the consideration as Rs. 16,000, The purchaser 
by that deed is directed to pay certain specified debts of 
the vendor and it then provides that he shall also be 
bound to pay up all other lawful debts due by her. 
Eramutti, the brother of the first defendant, filed against 
Sri Devi, O.S. No. 561 of 1905, claiming a certain amount
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as due. It was to Thuppan’s interest, having regard to 
BxMbifc I, to get tlie suit dismissed. He accordingly 
fouglit the case on behalf of .Sri Devi and lost it in spite 
of his vigorous defence. As the District Munsif points 
out, the case was fought out up to the High Court and 
it was decided that the debt claimed by Eramutti was 
due. Thuppan then became, under the terms of Exhi­
bit I, instantly liable to discharge this decree-debfc. He, 
however, committed default and the decree remained 
unsatisfied. Sri Devi, as I have said, by the sale deed 
completely deprived herself of all property. Eramutti, in 
the circumstances, followed the only course open to him, 
that of attaching some items bought by Thuppan, The 
latter, thereupon, preferred a claim under Order X X I, 
rule 58. The Court rejected it, observing that, the debt 
not having been discharged, the property conveyed 
under Exhibit I remained liable. Even then, Thuppan 
did not honestly pay up the debt. He filed a regular 
suit (O.S. No. 414 of 1911) contesting the order reject­
ing the claim. In the meantime the attached property 
was brought to sale. Thuppan applied in his suit that 
the sale might be stopped. On 23rd October 1911, his 
application was dismissed. Every dilatory method was 
resorted to ; he next applied that the sale might be 
adjourned. The petition he filed (Exhibit 8) contains 
the following significant statement:—

“ The properties olstaiiied by me from the defendant are 
proclaimed. The sale must be adjourned to enable me to produce 
the decree amount.

This application met with the same fate as the 
previous one. Thuppan then, determined to save his pro  ̂
perty, applied under Order XXI, rule S9, for the setting 
aside of the sale. He made the deposit prescribed h y  

that rule. But, before it could be drawn out by the 
persons entitled, he applied that security should be taken
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Kii.\iMAsunr fj7om tke decree-holder. The Court, for some reason 
neeia. not disclosed, complied with this request and directed

staSUdm. that security should be furnished. Exhibit A, d.ated 
18th December 1911, was thereupon executed by the 
heirs of Bramutti, including the first defendant. It 
contains the clause that they would bring back the 
amount into Courtj if Thuppan should succeed in the 
regular suit then pending. The rest of the story may be 
briefly told. Thuppan won 0,S. No. 414 of 1911, 
■which dragged a weary length. The case went up as 
far as the High Court. All the Courts, that dealt with 
the suit in its various stages, held that the sale was 
Yalid; hut the point to note is that the sale was upheld 
on the sole ground that Sri Devi acted honestly and got 
Thuppan to undertake by the deed to discharge her debts. 
There is one further fact which is important. Sri 
Devi’s reversioners (Attaladakkam heirs) filed a suit 
qiiesfcioaiiig the alienation evidenced by Exhibit I. 
Thuppan having died, Ms brother, Nilakandan, the 
present plaintiff, filed a written statement (Exhibit 4). 
Seeking to justify the salê  he asserts that the terms of 
the sale-deed were carried out and that the amount due 
to Kunh'iiUi imis ftdly paid up. This statement (made in 
March 1921) implies that the deposit made by Thuppan 
under Order XXI, rule 89, had the effect of discharging 
the decree debt. Whether this result follows in law or 
not, it shows that the plaintiff was tjonscious that he 
was under a moral duty to pay up the debt. It now 
suits him to suggest that he made a false allegation in 
the written statement, to defeat the claim of the rever­
sioners. In any event, that allegation is inconsistent 
with the present claim based on the security bond. 
That claim is shortly this. Under the bond, if Thup« 
pan’s suit was decreed, the executants bound them­
selves to bring back the money. Now, Thuppan having
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succeeded, the plaintiff seeks to enforce the bond and KuinauKUMY 
claim the amount from the first defendant. It may be Neem- 
mentioned that this suib was filed in 1923. Nambpphi.-

Th© first question that arises is, was it competent 
to the Court to have taken the bond in question ? To 
answer this question, one must have regard to the object 
and- scope of Order XXT, rule 89. The Code, in various 
sections, lays down in what circumstances a judgment- 
debtor may contest the sale of his property. Similarly, 
there are sections under which, a person claiming 
adversely to a judgment-debtor, may object to attach­
ment and sale. But Order X X I, rule 89, enacts a special 
provision. Its object is to put an end to every kind of 
contention and dispute. The judgment-debtor is saved 
from the threatened deprivation of his property; the 
decree-holder’s claim is satisfied and the auction 
purchaser is compensated. The section would be 
frustrated if the person paying money under it is 
permitted to do so under protest. Clause 2 of rule 89 
enacts :—

Where a person applies under rule 90 to set aside the 
sale of his immovable property^ he shall not  ̂ unless he with­
draws his application^ be entitled to make or prosecute an 
application under this mle/^

This shows that the two proceedings referred to in 
this clause are utterly incompatible. If the debtor 
wants to keep a dispute open, he cannot claim the 
benefit of this section. In fact  ̂ this accords to him a 
special indulgence. While he is thus favoured, care is 
taken to provide that the interests neither of the decree- 
holder nor of the purchaser are sacrificed. It follows 
from this that, when the judgment-debtor pays the 
amount specified, he pays it unconditionally. The pay­
ment followed hy the order setting aside the sale has 
the effect of automatically extinguishing the decree 
debt. If an application is made under rule 89 and the
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KuMM\Kv'nr deposit required by fchat rule is made witHn thirfcj days 
nekba from the date of the sale, the Court has no option but 

to make an order setting’ it aside. (See role 92.) This 
assumes that the decree-debt is discharged and the deoree- 
holder’a remedy is gone. The section, then, is incon­
sistent with, the notion that payment can be made either 
under protest or coupled with conditions. I have so -far 
dealt with the question on the footing that the person 
making the deposit is a judgment-debtor; but, under the 
rale, any person owning an interest in the property 
by virtue of a title acquired before the sale can make 
the application. Supposing such a person happens to 
be nob a judgment-debtor but a third party, even then 
he is subject to the same restrictions. If the property 
is not liable to be attached for the debt, he can ignore 
the attachment and sale. If, on the other hand, it is 
liable, or he believes it to be liable, he can avail himself 
of this provision and get rid of the sale* But, in that 
case, he must be taken to have admitted the validity of 
the sale and it is not open to him either to dispute the 
sale or to get back the money. Take the case, for 
instance, of a debtor who, before the decree, had con- 
reyed his property to trustees for the benefit of his 
creditors. The trustees, if they choose, may dispute 
the attachment and the Oourt-sale. But they may gain 
nothing by such a course, and, being under a duty to 
pay up the debt, may choose to take advantage of this 
provision. To hold that they would still be entitled to 
contest the sale or to claim a refund of the money 
would be wholly opposed to the principle underlying 

, the section.

This view receives support from several decisions. 
In Namymi v, the property was sold in
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execution of a decree obtained by the defendant against kummakot®t 
a third party, and purchased by the former. The 
plaintiff, claiming to be the - owner of the property, Nambupkt. 
protested against the sale and ultimately got it set aside 
under Order X X I, rule 89, by paying the required amount 
into Court. The money having been paid oyer to the 
defendant, the plaintiff sued for a refund of it, as 
having been involuntarily paid. It was held that the 
amount must be taken to have been deposited volunt­
arily and unconditionally^ and therefore no suit could 
lie for its recovery. Macleod C.J. observes :—

“  If, then, the plaintiff, to suit his own convenience, got 
rid of the sale of the judgment-debtor’s right, title and interest 
in the property by paying the decretal amount into Court, it is 
quite clear that he could not recover the amount as having been 
involuntarily paid/’

In Baghu Ham Pandey v. DeoJcali Pande{\), a decree 
had been obtained by defendants 1 and 2 again at 
defendant 3. In execution of that decree, a certain 
property was brought to sale and the plaintiff objected, 
stating that it belonged to him and not to the debtor, 
but his objection was disallowed. He then deposited the 
decretal amount and five per cent under Order X X I, rule 
89, and got the sale set aside. The money was with­
drawn, by defendants 1 and 2, and the plaintiff filed the 
suit in question for a declaration that the property 
belonged to him and for a refund of the amount with­
drawn. In spite of a finding that he was the owner of

■ the property, his suit was dismissed on the ground that 
he was-not entitled to get the money back. I  quote 
the folio wing passage from the judgment

“ Once a payment is made under Order XXI  ̂rule 89̂  it is 
clear that the person making the payment cannot be heard to say 
that the sale was not a valid sale and that the money deposited 
should not he paid to the decree-holder. The judgment-debtor
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KifMiiAEL’T'n' Qj. the person irLterestecl is under no compulsioft to make tlie 
Fpeu- deposit under Order X X r u l e  89. Such, a deposit is a 

Namhubki '"otunfcaxy deposit and the person making the deposit cannot 
in my opinion maintain a suit for a refund of the money 
deposited by him.”

I'he sarae view was taken in Kunjci Behari Singlm y . 
Bhnpendm Kumar Dutt{l). The case relied upon for tlie 
plaintiff, KwnKaya Led y. National Banh of India LfcL(2)], 
does not help Mm. The defendant bank had obtained 
a decree against the Delhi Cotton Mills Company and 
attached certain mills. The plaintiff, claiming to be 
the owner of the mills, paid the decree amount under 
protest and, having freed his property from the attach­
ment, brought an action claiming a return of the money 
BO paid. The Judicial Committee held that the pro­
cedure provided in the Code, in regard to claims to 
attached property is merely permissive and the fact 
that such a procedure is open to him, if he chooses to 
adopt it, interferc3is in no way with his right to take 
any other lawful alternative. In that case, the money 
was paid before the sale and the payment was not 
made under Order X X I, rule 89. The decision has 
clearly no application.

If this be the correct view, it follows that the Court had 
no right to take the security bond in question. It acted 
clearly in excess of its powers. But it may be contended 
that, though its action was illegal, there is a higher rule 
■which is called into play, namely,

One of the first and highest duties of all Courts is to ' 
t a k e  care that the act of the Court does no injury to any of the
Suitorŝ  . .

See Uodger v. The Gomptoir D'Escompte De Paris(S).
But the facts to which I have referred take the case 

clean out of this principle. The claim of the plaintiff
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is utterly inequitable and unjust. The District Munsif̂ ujiiivKurrr 
has carefully analysed the facts and stated them in Nekla-

 ̂ , . KANOAN
detail. The Subordinate Judge, who has reversed his Nâ ddri. 
judgment, does not advert to them, arid, confining his 
attention merely to the security bond, thinks that there 
are equities in favour of the plaintiff. The truth is, aa 
I ’ have shown, not only is there no equity in the 
plaintiff’s claim, but all the equities appear to be the 
other way. The facts, I have fully set forth, and I do 
not propose to repeat them. It would suflS.ce to point 
out again that, first, in 1 9 1 1 ,  Thuppan stated, when 
applying for an adjournment of the sale, that he would 
bring into Court the decree a m o u n t ,  and that, in 1 9 2 1 ,  

ten years later, the plaintiff himself (Thuppan having in 
the meantime died) asserted in the reversioner’s suit, 
that the decree debt had been fully paid up. These 
assertions show that Thuppan as well as the plaintiff 
were fully conscious of their obligation under Exhibit I.
The present claim is not only unjust but inconsistent 
with their own declarations.

The suit is dismissed, but I direct the plaintiff to pay 
only the costs of this Second Appeal. Some blame 
attaches to the first defendant who voluntarily executed 
the security bond and that is the reason why I do not 
propose to give him costs in the Courts below.

K.K
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