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APPELLATE CIVIL,

Before Mr. Horace Owen Oomfton Beasleij, Ghisf JuHticdf 
Mr, Justice Anantahrishna Ayyar and 

Mr, Justice Ourgenven.
1930,

April 24. H A N U M A Y A M M A  (L e&al R epeesentatwe of the D eceased 
' F iest A ppellant), A ppellanTj

V .

K O T T A P A L L I A N E A M M A  (R espondent)̂  R espondent *

Oivil Pfocedme Gode {Act V  of 1908); (K X X I ,  rr. 71 and 8 4 —  
Resale under r. 84, after p̂roclamation— “  Forthwith ”  in 
r. 84, meaning of.

W here, on tlie failure of an auction purchase]' to deposit the 
twenty-fiye per cent of the price, the Court is required under 
Order X X I ,  rule 84, Civil Procediire Cede, to hold a resale 
“  forthwith ” , it means that the Court should hold the resale as 
expeditiously as the circumstances permit Though it is not 
obligatory on the Court to issue a fresh proclamation in every 
case of Huch resale, yet it is competent to do so in the circum­
stances of a particular case in the interests of the defaulting  
puxcliasei’ ; and when it does so, the resale held immediately  
after the fresh proclamation should be deemed to be one held  
“  forthwith ”  within the terms of rule 84.

A ppeal under clause (15) of the Letters Patent against 
tte judgment of Jackson J ., passed in Appeal against 
Appellate Order No. 6 oi 1926, preferred to the High. 
Court against the decree of the District Court of 
GuntQr in Appeal Suit No. 253 of 1924, preferred 
against the Order of the District Munsit of Narasaraopet 
in Execution Application No. 1088 of 1923 in Original 
Siiit No. 945 of 1921.

Tha iQaterial facts appear from the judgment.
Oh. Bayhava Rao for appellant.— A s the resale was not 

held immediately after the default, it cannot be said to have

* Letters Patent Appeal No. 250 of 1927.



b e e n  h e ld  fo r th w ith  ”  w ith in  th e  m e a n in g  o f  O rder X 2 .I ,
ru le  8 4 , C iv il P ro ce d u re  C ode. ,

A mkahiba.
[ C h i e f  J u s t ic e .— T h is  is a  q u e stio n  o f  fa c t  to  b e  d e c id e d  

a c c o r d in g  to  th e  c ir c u m sta n c e s  o f  e a c h  ca se .]

[A n a n ta k r is h ita  A y y a e  J .— A  fre sh  p rocla m a tion  was issued 
in  th is  casBj on ly  in  y ou r  interests. I f  the sale h a d  b e e n  h e ld  
im m ed ia te ly  on  the v e ry  day^ tJiere w o u ld  have been  no b id d ers  
an d  y o n  w o u ld  h ave  lost h e a v ily ,]

T h a t  is  p rob lem a tica l. T h e  sta tu te  m ust b e  satisfied . I f ,
-as b o th  th e  lea rn ed  J u d g e s  h e ld , th e re  is no o b lig a t io n  to  issu e  

a fre sh  p roclam ation ^ h o w  ca n  w e say th a t a sa le  h e ld  tw o  

m o n th s  a fte r  th e  d e fa u lt , u n d e r  a fre s h  p r o c la m a tio n , is o n e  

h e ld  "  fo r th w ith  A  fr e s h  p ro c la m a tio n  is  n e c e ssa ry  o n ly  

w h e n  th e  r e m a in in g  S ev en ty -fiv e  p e r  c e n t is n o t  p a id  a n d  n o t  
w h e n  th e  in itia l tw e n ty -f iv e  p e r  c e n t is n o t  p a id .

No one appeared for respondent.
The JUDGrMENT of the Court was delivered by

B e a s l e y  C.J.— This Letters Patent Appeal comes o .j .

before iis on account of a difference of opinion between 
Jaokson and THiEUVENKATAOHisiAR JJ., upon one point.

The facts of the case are as follows :— The appellant 
bid at a court sale ; his bid was accepted but he failed 
to pay the twentj-five per cent deposit as is prescribed 
by Order XXI, rale 84, Civil Procedure Code. Having 
defaulted in the payment of the deposit, a fresh pro­
clamation was issued and a resale of the property held.
This sale resulted in a deficiency of Rs. 630 and the 
appellant was ordered under Order X X I, rule 71, Civil 
Procedure Code, to make good the deficiency. * He 
objects to that order on the ground that the sale was 
not held “ forthwith ” to use the word which appears in 
Order XXI, rule 84, Civil Procedure Codej which pro­
vides thatj upon failure of a bidder to pay the twenty- 
five per cent deposit, the property shall forthwith” be 
resold. The sale at which the appellant defaulted was 
held on the ist September 1923 and closed at 5 p̂ m.
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B e a s lb y  C.J.

Hasp- tliat day. The appellant, as "before stated, failed to pay 
MATAMJfA twenty-fiTe per cent deposit; tlie n ext day and the 

day after that, were holidays, and on the 4th September a 
fresh proclamation was directed to be issued proclaiming 
the property for sale, and the sale was held on the 6th 
N o Y e r a b e r  1923 and resulted, as before stated, in a 
deficiency. The District Mansif, before whom the 
matter came, after going in detail into the facts and 
into the law, seems to us to have come to the conclusion 
that, albhough a fresh proclamation was not obligatory, 
it was necessary in the interests of the defaulting bidder 
to proclaim the property again for sale. We may say 
at once, that we think, that in the interests of the 
defaulting bidder it was necessary for the property to 
be again proclaimed for sale. Had the property been put 
up for sale on the 4th September, clearly there would 
have been no notice to prospective bidders and very 
likely no bidders would have attended the sale at all. 
In the lower Appellate Courfc, however, the District 
Judge took the view that, where a bidder defaults in 
payment of the deposit, the property cannot be resold 
unless there has been a fresh proclamation of sale; and 
he held upon that basis that, as the sale of the property 
had to be freshly proclaimed, the sale had been held 

forthwith When the matter came before Jackson  
and Thibitvenkitach aria r JJ., they agreed that a fresh 
proclamation was not necessary under such circumstan­
ces, but disagreed on the qaestioa as to whether the 
property had been sold “  forthwith J ackson  J. 
took the view that although ifc was not obligatory to 
freshly proclaim the sale, nevertheless, in the interests 
of the defaulting auction-bidder, it should be freshly 
proclaimed, that there had been no unnecessary delay 
and that the sale should be said to have been held 

forthwith He gave his understanding of the word
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“ forthwith ” and rendered it as follows *. as espedi- hanu- 
tiouslj as circumstaDces permit ” ; and that, in our view, 
would be a good rendering of tlie word. It is very 
difficult to say bow the word “ forthwith ” should ho BBAsMTroj. 
defined; but we think that the rendering of it by 
Jackson J. is probably as good a one as there can be 
and that as expeditiously as circumstaQoes permit ”
33 probably the correct definition of that word. Another 
rendering might be “  such time as appears to be 
reasonably early having regard to all the circum­
stances.” Obviously in some cases it might reasonably 
be held that the resale should take place immediately 
following on the abortive sale. For in stance j take the 
case of a sale of ten lots of property where the first lot 
is put up for auction, the bid of a bidder is accepted but 
he then and there defaults in payment of the deposit.
Under these circumstances, probably, it could quite 
reasonably be held that the property should be sold 
“ forthwith meaning that it should be sold then and 
there, before the sale of the other nine lots is proceeded 
with; but it must depend entirely upon the circum­
stances of each case. In this case, we think that 
although it was not obligatory for a fresh proclamation 
of sale to be issued, yet it was in the interests of the 
auction-bidder that there should be a fresh proclamation 
for sale ; that being so, there was no unnecessary delay, 
and in these circumstances the sale can be said to have 
been held “  forthwith The appeal mast therefore be 
dismissed. No costs, as the respondent is unrepre­
sented before us.

K.E.
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