
and decide whetlier upon a certain view  o f fclie fact-s  ̂ its ekambasa 
proceedings sBould be treated as null. If it is thought in re’
that a mistake has been committed, the matter must be 
referred to the High Court.

The petition is allowed ; the sentence is cancelled; 
the fine is ordered to be refunded ; and the President is 
enjoined that his diarj must be a plain record of fact 
and not a pious adapfcatioa to circumstance.

B.O.S,

fo i l , .m i]  MADBAS SEEIES 8^3

A PPE LLA TE CRIM IN U L— FU LL BEKCH.

B efo re  Mr. liora^s Owen C om ptm i Beasletj^ C h ie f Justice^
Mr. Justice Anantahrwhna Ayyar qauI 

Mr. Justice Cur gems'll.

PILL A BAMASWAMI (A c cu se d ), PETitiONEB, 1930,
April 15.

V. -------- -------

t h e  PEESIDENT, TALUK BOARD, TADEPALLIGUDEM 
(C o ’i I'La ik a k t ) ̂  B,e sp o n d e2v r. *

Madras Local Bo'Z-ris Act ( X I F  o f  1 9 2 0 ), secs. 164  (1) and 
2 2 1 *— Pem iity under sea. 164 (1) fo r  alleged eTicTocicJment—  
Proceedings under sec. 221 fo r  recovery-— Whether M agis- 
trafe competent to enqwite i f  alleged encroachment, true and 
justified imposition o f  penalty.

A magistrate acting under section 221 of the Madras Local 
Boards Act (XIY of 1920) in. proceedings for the recovery of a 
penalty imposed b j a Local Board under saction 16i (1) of the 
Act ill respect of an alleged encroachment is competent to 
enquire whether the alleged eneroachnjent was true and justified 
the imposition of the penalty.

In  te  Baheem Sakih, (1929) I.L .R ., 62 Mad,^ 714, approved- 
Banmchaniran Servcoi v- President^ Union Bozrd, Karaikudi, 
(1925) I-L.K*^ 49 Mad.^ 888, dissented from.

*0rimiEal Eetisioit Case No. B'M of 1929.
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eamaswa-mi Petjtjon Tinder sections 485 and 439 of the Code of
V.

president, Criminal Procedure, 1S98, praying the High Court to 
Board, revise the judgment in Miscellaneone Case No. 44 oi 

1928, on the file of the Court of the JSecond-clasB Station­
ary Sub-Magistrate of Tadepalligudem at Pantapadu.

This Criminal Revision Case came on for hearing 
in the first instance before Jackson J. who foand that 
there were conflicting decisions with regard to the 
question at issue and, deeming it to be an important 
point which frequently arises, directed that the matter 
should be placed before the Chief Justice for orders. 
An order was thereupon made directing that the case 
be heard by a Full Bench.

The relevant sections of the Madras Local Boards 
Act are—

Section 164: (1) .— If any person, Tvithont the previous sanc­
tion of the Local Board;, occupies any landjwhiohia not set apart 
for a public road, but is set ajjart for any othei' public purpcee 
and is vested in or belongs to a Local Board, he shall be bound 
to pay in respect of such occupation such sum as may b® 
demanded by the Local Board by way of penalty ; such sum 
may be recovered in the manner hereinafter provided.

Section 221 (1).— In default of payment of any fee, toll, 
costs, compensation, damages, penalties^ charges, expenses or 
other simis due to a Local Board under or by virtue of this Act, 
the same may be recovered, together with any further costs that 
the magistrate may award, under the warrant of a magistrate. 
The amount or apportionment of any such sum shall in case of 
dispute be ascertained by such magistrate.

F. Qovindcirajacliari for petitioner.— Under Section 221 
of the Madras Local Boards Act it is open to the magistrate 
to enqiire and determine whether the ownership of the land in 
dispute is v'ested in the Local Board or not, and if it is vested, 
what sum is due by way of penalty. There has been a con­
flict of decisions in this Court with regard to the powers of a 
magistrate acting under the section, but the trend of recent 
pronouncements is in my favour. The words of the section do 
not warrant tlie cinstruction that the magistrate is merely an 
instrument for the purpose of collecting money coming under



any of the heads mentioned in section 221 (1). Nor is there BAMAswAjri 
anything in principle to support the view that the magistrate" Peesimnt, 
should not enquire into the basis of liability. The Legislature 
could never have intended that the magistrate should act Tadkpalu* 
on a mere allegation by the Local Board. The last sentence 
in section 221 (1) tends to show rather the contrary. A  
proceeding under the section is in the nature of a penal 
proceeding and a person affected by it cannot be precluded 
from raising the defence that no money is due.

; Ramachandrcm Servai v. President, Union Board, Karai- 
hudi{l) held that section 221 merely prescribed the manner of 
recovery and did not permit the reopening of the question of 
liability. That decision was followed in Rangesa Rao v. 
Swaminatha, Aiyar(2) and Narayana, Aiyar v. Subramania 
Clietty(B).

In Union Board, Paramakudi v. Ghellaswami Thevar{4!)
W a l l er  J. doubted the correctness of the view in 49 Mad.^
888, and D evadoss J. did not repeat the view taken by him in 
the earlier case. In re Gopayya{5) questioned the correctness of 
4 9 Mad.j 888. The point again came up for consideration before 
W aller  and K e ish n a n  P a n d a l a i  JJ. in In  re Raheem Sahib{Q), 
where it was held that a party appearing before a magistrate 
under section 221 was entitled to allege and prove that the 
money claimed was not due. It is submitted that that is the 
better view.

N . 8 . Mani for Public Prosecutor {L . IT. Bewes) for the 
Crown.— The power of a magistrate under section 221 is 
restricted to issuing a warrant for collection of fee, etc., levied.
He may not determine the question of liability though it may be 
open to him to determine the quantum of it. The wording of 
section 164 (1) would seem to indicate that the magistrate 
cannot constitute himself into an appellate authority. 49 Mad.,
888 has expressed the correct view.

K . Kameswara Rao for respondent.

The JUDGMENT of the Court was fielivered bj
CuRGENVEN J.— This Criminal Revision Case c o m e s  CukqenvenJ. 

before this Full Bench in the following circumstances.

(1) (lt<25) I.L K,, 49 MarJ , 888 (2) (]027) 27 L.W., 320,
(3) (1927) A.I.R., (Mad ), 1113.

(4) (1926) M.W.N., 676. (5) (1927) I.L.R., 51 Mad.. 8f6.
(6) (19i9) I.L.-R., £2 Jlad., 714.
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iUMAŝ viMi |;;jndep sul>sectioQ (1) of section 164 o£ the Madras 
Local Boards Act tlie Taluk Board of Tadepalligudem 
imposed a penalty of Es. 50 upon the petitioner in 
respect of an alleged encroaclnuent in tlie village of

cuEi-™s;3. Tadepalligudem. lie  is said to Lave ereel'.ed a shed 
witliout permission upon ground belonging to the Taluk 
Board. The petitioner did not pay the penalty and 
accordingly the matter was referred to the magistrate’s 
Court under section 221, -which provides that, in default 
of payment of such a sum, it may be levied under the 
warrant of a magistrate. At the heariag of the case 
the point arose -whether the magistrate was competent 
to go into the cinestion whether the alleged encroach­
ment was true and therefore justified the impogition of 
the penalty ; and following certain decisions^ the Court 
came to the conclnsion that it was not open to it to 
enquire into an issue of this character, and accordingly 
although it recorded the evidence, it refused .to give an 
opinion upon the matter and directed that a w^arrant 
s-hould issue for the recovery of Rs. 50 together with 
Eg. 10 as costs. The petitioner thereupon pi*esented 
this Criminal Revision Case, which came in the first 
lEStance before Jackson J. That learned Judge found 
that there were conflicting decisions with regard to the 
question at issue and, deeming it to be an importaufc 
point which frequently arises, directed that the matter 
should be placed before the Chief Justice for orders.

The case-law upon this subject has been laid b efore  

IIS and opens with the case of Bamachandrmi Servai 
v» Presiilmi^ Urdfm Board, Karailc'iidi{l), decided b y  

W allace and D eyadoss JJ. They were of the opinion  
that, if a contection of this kind were allow ed to  p revail, 

the magistrate would be constituted as a sort o f
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appellate autliorifcy over tlie Local Board in the matter Kamaj,wami 
of flecidin^ whether or not there had been in fact an

, .  . T a i .d k

eacroaclmientj and tlie'̂ r pointed onfc what incoBTenieoces Boia©,
.  “  T A L 'E P A t l i l -

woold ariee irom such a sitaation. Isor did thej think gcukk. 
that the language of section 221 would justify such a Ci-sGÊ rEsJ. 
constriictioa. This ease was followed l)y Bevadoss 
sitting alone, in Maipjesa liao v. Biimnkiaffia Au/ar(l)^ 
and again by myself in Naramna Aiyar v. Sidrmhriania 
Ohelty{2). So far as my recollection of that case goes, 
no cases contra were cited before me and, sitting siugly,
I was of course bound to follow tlie ruling of a Bench.
In the (1926) Madras Weekly Notes Volume will be 
found two succeeding cases, Unian Board^ Paramahidi^
V. GheJlaAwarai TfiemT{%) and Syid MvMapha Salieb y .
Union Board of Kaveripatnmn{4), decided by DeA'Adoss 
and W alleh JJ. Iu the judgments delivered by 
W a l l e r  J. he was of opinioii that tmder the parallel 
procedure by which a prosecution is institiited for 
breach of the law regarding eiicroaehments and which 
is provided for in sections 164 (2) and 207 of the Act, 
it was open to an accused person to raise this question 
of whether the alleged encroachment was indeed an 
encroachment or not. But he was of opinion also that, 
anomalous though it might be, when the case came 
before the Court under section 221 the decision in 
I.L.B,., 49 Mad.j 8S8 was right and should be followed.
The first Bench which seems to have taken a contrary 
view was in In re Gopayyaih)^ where Phillips and 
Madhavan Naie JJ. had to deal with circumstances 
which gave rise to proceedings under section 221s the 
petitioner in that case having erected a pandal without 
the permission of th e , Union Board. The decieion

(1) (1927) S7 L,W., m  (2) (1927) A.I.S. (Mad.), IIIS.
(S) (1928) M .W .K , 670. 0 9 M ) M.W.K.S 678,

( 5 ) - ( l W  5 lM a 4 .,8 « .
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lUMiswAssr proceeded substantially upo7i other grou n d s, but botii the  

PRra»EN"T, learned Judges, wMle ackriowledgiiigtliat this point did 
BoAjir̂ , Bot reallj liare to be decided, expressed their inability 

to follow I.L.E.j 49 Mad., 3SS. P h i l l i p s  J, observes 
€ch<^vesJ. witli reference to tlie alleged inconYenieaces mentioned 

bj W-4LLACE and Devadoss JJ. in that deeisioii:
T i i e  a n o in a ly  p o i n t e d  out by W a l l a c e  J .  i s  t l i a t  such a  

v ie w  w o u l d  a m o u n t  t o  t l i e  r i ia g is t i ’a t e  n e i n g  s e t  u p  a s  a  f i n a l  
J u d g e  o v e r  t l i e  L o c a l  'B o a r d .  W i i e i i ,  l i o v r e v e r ,  i t  i s  r e m e m b e r e d  
tliat t l i e  B o a r d  l ia s  a p p l i e d  to t h e  m a g i s t r a t e  for t h e  r e c o v e r y  
o f  t h e  d u e s ,  i t  i s  n o t  0})en to t h e  m a g i s t r a t e  t o  decide simimariiy 
a n d  r e e o v e i  t h e  a n i o u n t  w i t h o u t  e n q u i r y  ; a n d  h e  mnst b e  
s a t i s f i e d  b e f o i e  he is s u e s  the o r d e r  t l i a t  such o r d e r  is c o r r e c t .  
I f  t h e  o f f e n d e r  h a d  b e e n  p r o a e c u t e d  u n d e r  s e c t i o n  2 1 9 ^  h e  
v o i d d  b e  a b l e  t o  p l e a d  t h a t  bo o f f e n c e  h a d  been committed b y  
h i m  a n d  t h e r e f o r e  ir ji t h e  f i i c t s  o f  t h i s  c a s e  i t  is  d i f f i c u l t  t o  l i o l d  
t h a t  h e  r n u s t  b e  p r e c l u d e d  f r o n i  s u c h  a  d e f e n c e  because a  
d i t l e r e n t  f« )ra i  o f  p r o c e d u r e  h a s  b e e n  t a k e n  a g a i n s t  h i m / ’

Tiiaij in other words, of course, is the anomaly 
detected by W aliee J, in (192G) 678. A similar
case came before WALLEiiand K r i s i t ^ a n  P a n d a l a i JJ. in 
In re liaheem. 8ah‘h{1) and tlierej after referring to all the 
previous decisioiisj the conclusion was come to that 
I .L J i  49 M;id., S8S had been wrongly decided and the 
Yiew was expressed that a magistrate shonld g o  into 
the c|iiesfion of the merits of the Board^s action before 
eiiforeiiig the payment of the penalty. The sam e p oin t  

has been decided in the same sense by 'W a l le r  and  
A kajstakeish na  A y i a e  JJ. in Griiniaal Revisloo Oase 
Wo. 10S9 of 1921 A s  I have already said, it  has n o t  

been disputed before iis that, where a prosectition has 
been iiistitnted for failure to comply with the terms of a  
noticaj it is competent to the Coart in disposing of the 
case under section 207 to undertake an enquiry of th is  

character. This has been recently decided by a Bench.
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com posed o f the learned C h ief Justice and C ornish  J . Kamaswami

in a case so far iinreported. Criminal Revision Case
N'o. 247 of 1929. boabd,

T 1  <• 1  • Tabbpalxi-
i t  appears th en  th at the recent tren d  ot auth ority  avsw. 

has been d istin ctly  in the direction o£ holding that th e cubsbnvkk j . 
n atu re o f an alleged  encroachm ent m ay be in yestigated .

Mr. Maai, however, for the Crown has asked ns to hold 
on the language of the Act itself that this view of the 
matter is incorrect. Under section 164 (1) the land 
which is occupied must be vested in or belong to a 
Local Board, It is only then that the occupant shall 
be bound to pay such sum as may be demanded of him 
by the local authority by way of penalty and, “  sach 
sum ” , the section goes on, “ may be recovered in the 
manner hereinafter provided This seems clearly to 
mean that the recovery of the sura must be contingent 
upon satisfaction of the conditions which the section 
lays down, namely, that the land must be vested in or 
belong to a Local Board, and, accordingly, it would be 
illegal for the Board to levy a penalty in respect of a 
so-called encroachment upon any land which does not 
satisfy that condition. Whether or not, however, it is 
open to tha Court, which has to enforce this order under 
section 221 j  to enquire into whether the land was so 
vested or not mnst  ̂of course, depend upon the terms 
of that section. It may be conceded that they are 
not very clear. The last sentence of sub-section (1) 
provides that “ the amount or apportionment of any 
such sum shall in case of dispute be ascertained by such 
Magistrate”. It is possible to give a narrow and also 
a broad meaning to that direction. But we think that 
it would be very reasonable to give it the construction 
which has been adopted by the learned Judges who 
decided In re Oopaijyad), namely, that where the
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jUMAmAM has power to decide upon the amoont or the
spportioBiTieafc of the sum “  it is difficult to understand 

boasd, ^liy ii; slioald not be open to it to decide that the amount
G-3&8M. is nil,”  It seems undesirable to go into the relative 

ccEGBsraKJ. advantages and disadvantages of the two constructions.
In the one case, it has been suggested that the magis“ 
trate would be conTCrted into a Civil Court if he had to 
go into the difficult questions of title upon which m anj 
of these encroachmeat cases are fouDded ; on the other 
bands there is the disadvantage tbat^ under section 164 
a Local Board may, perhaps without due enquirj, impose 
and demand a penalty in respect o ! an alleged enoroach.- 
ment, and thafc if the power of the magistrate to enquire 
into the truth of the prosecution allegations is withheld', 
the party has no remedy except that of a slow and 
troublesome cIyII suit. The clear preponderance of 
opinion is in favour of the view that the magistrate has 
3uch a power, and we are of the opinion that it is the 
correct view.

In these circumstances, we set aside the order of the
trial Court and remand the case for a finding on the 
evidence whether the alleged encroachment is trues and 
for disposal accordingly. Meanwhile^ the fine and costs 
paid, II any, v/ili be refunded.

B.C.S.
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