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aside, and tbe appeal will be sent back to the District
Magistrate of East Godavari to be heard b j Kim or by 
some otner competeiifc Magistrate other than the one 
who disposed of it.

B .C .s .
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APPE LLA TE OEIM INAL.

Before Mr. Jiistke Wallace and Mr. Jmiice Jackson. 

19S0, Is RE EKAMB.^RA MUDAIil (A coe-sE D  in  b o t h ) ,
March I t .  PEIITrONEB.*

Eevisioii— Suhordinate Crimim-i Oourt-s— Whether competent 
to fetiise their ovm orders— Procedure where mistake has 
heen comjniited.

In this Presidency it is a clear rule of processnai law that no 
Subordinate Criminal Court can sit in revision upon its own 
record, and decide wlietlier upon a certain riew of the facts  ̂ its 
proceedings should be treated as null. If it is tlioiiglit that a 
niistake has been committed  ̂the matter muat be referred to the 
f f i g l i  G o u r t ,

(1875) Higli Court Proceedings, 17tli Aug-. 1875, ISTo. 1793^
II Weiij 307, and Achamhit Mandal Mahatah Singh, (1914) 
Lli.Il., 42 Caic.j S65, referred to.

P etitions under sections 485 and 439 of the Code of 
Criminal Procedure, 1898  ̂ Playing the High Court to 
re rise the orders of the Court of the First-class Bench 
of Magistrates of Vellore, dated 22nd April 1929, and 
passed in Simima-ry Trials Hos. and 234 of 1929.

J* Maniasifjmni Ayywr for petitioner in both.
J/mwi for respondents in both.

* Crimittftl Eevision Cases Noa. 571 and 572 of 1929.



Public Prosecutor (L. M. Bewes) for tlie Crown in'' Mil HA 11,
b o tll. re.

J U D M E N T .
Tke petitioner lias been sentenced to a fine of Rs. 15,

in default two weeks' rigorous imprisonmon!}, under 
sectioa 352, LP.C.^ in t i e  following circumstanoes ;—

Tlie case was filed before tiie First-class Bencli,
Vellor©j on ISfcli February 1929 anti posted to 26tli 
Febraarj, On 26tli Febm arj; according to tlie diary 
extract^ it was adjourned to 1st Marcb. On 1st March 
tlie coinplaiiiaiit was absent, and tlie accused^ tlie present 
petitioner, was acquitted under section 247, Criminal 
Procedure Code. On the 5th March the complainant’s 
Taldl represented that the posting to tbe 1st was a 
mistake for the 5th. Thereupon an entrj was made in 
the diary for the 5th March : Alamelu Ammal prefers
a complaint against Ekambara Madali. Her sworn 
statement is recorded. The case is taken on file under 
section 352, LP.G.j and posted to 19th March 1929. ”

This was merely a reyival o f the old complaint dis
missed on 1st March 1929. There wasj as a matter of 
fact, no fresh stamped complaint and no sworn statement 
on 5th March. There was a complaint on plain paper, 
dated 5th March, and a sworn statement, dated 26th 
March.

The petitioner complains that having once been 
acquitted he cannot be retried for the same offence. Tlie 
President thinks that his Court can act as a Court of 
Revision and decide which of its decisions may or may 
not be quashed. In any circumstances there is no legal 
authority for making false records in the Court’s diary.
If the President thought he could treat the order of 
acquittal as a nullity, he should have done go, proceeding 
with the case of 19th February on 5th March as though
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notiiing iiacl happened on Isfe Marcli. But suoli pro- 
cedure is qnite contrary to tte  Godej wiiicli lias never 
eontemplatad a Court sitting in revision upon its own 
completed and pronounced judgments. Tlie President^ 
if he tliongiit there had been a miscarriage of justice, 
should have referred the matter to the District Magis- 
trate, "who* if so advised, could have acted under section 
43B.

A case very similar to the present case is considered 
in jichanihit Mcmdal y. Malmtab 8m gli{l) and there it is 
held that the acquittal following iipon a mistake about 
the posting date is a nrdlityj and the trial may proceed 
as if it had never been prononnced. This raling is in 
teraiB based upon II Weir^ 3075 but the Madras decision 
is no authority for the Court acting in revision of its 
own proceedings. A Third-class Magistrate posted a 
case to a certain date without informing the parties, 
and on tlieir non-appearancej acquitted the accused. 
The District Magistrate ordered him to restore the case 
to-file. The Sessions Judge questioned the legality of 
this order^ and this Court, holding that the Third»class 
Magistrate’s procedure was substantially irregular, set 
aside the order of acquittal. It did not confine itself to 
returning the record with the observation that there 
was no cause for interference, which it would have done 
if it had held, as the Calcutta case assumes, that the 
Third-clasa Magistrate could himself restore the case. 
That the District Magistrate has no jurisdiction to order 
a retrial was ruled in the next case but one in Weir’ s 
Criminal Eulings, see jSarayanasami Aiyan v. Janahi 
Amwml (Criminal Petition No, 342 of 1881)(2), It must 
be taken as the processual law in this province that no 
Subordinate Court can sit in revision upon its own record,
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and decide whetlier upon a certain view  o f fclie fact-s  ̂ its ekambasa 
proceedings sBould be treated as null. If it is thought in re’
that a mistake has been committed, the matter must be 
referred to the High Court.

The petition is allowed ; the sentence is cancelled; 
the fine is ordered to be refunded ; and the President is 
enjoined that his diarj must be a plain record of fact 
and not a pious adapfcatioa to circumstance.

B.O.S,

fo i l , .m i]  MADBAS SEEIES 8^3

A PPE LLA TE CRIM IN U L— FU LL BEKCH.

B efo re  Mr. liora^s Owen C om ptm i Beasletj^ C h ie f Justice^
Mr. Justice Anantahrwhna Ayyar qauI 

Mr. Justice Cur gems'll.

PILL A BAMASWAMI (A c cu se d ), PETitiONEB, 1930,
April 15.

V. -------- -------

t h e  PEESIDENT, TALUK BOARD, TADEPALLIGUDEM 
(C o ’i I'La ik a k t ) ̂  B,e sp o n d e2v r. *

Madras Local Bo'Z-ris Act ( X I F  o f  1 9 2 0 ), secs. 164  (1) and 
2 2 1 *— Pem iity under sea. 164 (1) fo r  alleged eTicTocicJment—  
Proceedings under sec. 221 fo r  recovery-— Whether M agis- 
trafe competent to enqwite i f  alleged encroachment, true and 
justified imposition o f  penalty.

A magistrate acting under section 221 of the Madras Local 
Boards Act (XIY of 1920) in. proceedings for the recovery of a 
penalty imposed b j a Local Board under saction 16i (1) of the 
Act ill respect of an alleged encroachment is competent to 
enquire whether the alleged eneroachnjent was true and justified 
the imposition of the penalty.

In  te  Baheem Sakih, (1929) I.L .R ., 62 Mad,^ 714, approved- 
Banmchaniran Servcoi v- President^ Union Bozrd, Karaikudi, 
(1925) I-L.K*^ 49 Mad.^ 888, dissented from.

*0rimiEal Eetisioit Case No. B'M of 1929.
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