
APPELLATE CRIMINAL.

Before Mi\ Justice K rU h ia n  Fandalai.

In  re  KOLAPALLI NAEASIM HAM URTI i w r  o th e e s  ^ggQ 
(Appellants— Accused), Petitioners.* Wareh ik

Code o f Criminal Procedure, 1898, sec. 421— Whether prohibits 
hearing and dismissal o f criminal appeal at time o f presenta
tion o f  papers— l^eed fo r  special posting of appeal fo r  
hearing after reasonable time— Disposal o f appeal raising 
questions o f  fa c t without original records being sent fo r —  
Desirability o f  giving sufficient time when appellant or his 
pleader unable to argue appeal when it is presented^

Section 421 of tlie Code of Criminal Procedure does not 
prohibit a criminal appeal being heard and dismissed at the time 
of presenting the papers and there need not be a Special posting 
of the appeal for hearing after a reasonable time.

It is howeyer desirable^ when the appellant or his pleader is 
unable to argue in enpporb of the appeal when it is presented, 
that a Court proceeding under Section 421 should give sufficient 
time to the appellant or his pleader and inform him that he will 
be heard on a day in support of the appeal.

An appeal thttugh raising questions of fact may be disposed 
of under section 421 without the original records being sent for.

JEussain Sahih, In re, (1924) I.L.R.^ 48 Mad,, 386, referred to.
PETITION under sections 436  and 439  of the Code o f  
Criminal Procedure, 1898 , praying the H igh Court to 
revise the judgm ent of the Court of the Joint M agistrate  
of R ajahm undry in Criminal Appeal N o. 73 of 1929  
preferred against the judgm ent o f th e Court of the 
Second-class Magistrate of Amalapura'm in C,C. Ho. 270 
of 1929.

M. Appa Bao for petitioners.
A, W amsimha Ayyar for Fuhlw Prosecutor {L. H,

Bewes) fpr the Crown.
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NaEAS-1M:!A- JUDGMENT.
SVhTl,
In r,r. r|iĵ g petitioners, five m numberj T7ere ooiiTicted by

tlie Second-class Magistrate of Amalapuram, nnder 
section 323, Indian Penal Code^ and sentenced to a fine 
of Es. 20 each or cue montli*s rigorons imprisonment in 
default* Out of the fine, P.IV. 1 mis awarded Es. 30 as 
compensation. They appealed to the Joint Magistrate 
of Rajahmundry. The petition of appeal and a copy of 
tlie jnclgment of the Sub-Magistrate were presented to 
the Joint Magistrate on the 5th August 1929, when he 
was on tour, by a pleader on l^elialf o£ the petitioners. 
The Magistrate having heardj as h© I’eportSj the pleader 
in support of the appeal, dismissed it nnder section 421^ 
Criminal Proeediir© Code. His judgment is brief. 
After stating that the Judgment of the Sub»Magistrate 
sets ont the evidence fulij^ it goes on to say that 
the attack on the complainant took place in daylight in 
the open and that the defence of aMM was a tissue of 
falsehood, and winds up with the remark that the 
appellant’s pleader has shown no grounds for inter
ference. the petitionersj it was represented at the 
time this petition came on for admission that according 
to the petitioner’s pleader who presented the appeal, the 
Joint Magistrate personally perused the judgment and 
the groiinds of appeal^ and asked him whether he 
conducted the case in the lower Oonrt^ to which he said 
that he did n ot, conduct it throughout^ that then the 
Magistrate asked him if lie had anything to say in 
support of th© appealj that the pleader then asked for 
time to argue the case as he had not fully gone through, 
tlie record^ that no time was granted and th© appeal was 
summarily dismissed under section. 421. This repre
sentation for the petitioners was communicated to the 
Joint Magistrate, who has sent a report^ dated 6th 
Beeeittber 1929  ̂that the appeal was presented to him at
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the Amalapur travellers* bungalow in the morning. 2̂’abasimha. 
that on perusing the judgment of the lower Court he re- 
informed the pleader who presented it that it appeared 
to fall into the class of appeals which he usually dealt 
with under section 421, Criminal Procedure Code, that 
the pleader yoluntarily launched into the merits of the 
appeal rather fully, and was heard for at least half 
an hour, that no application for further opportunity 
to argue the case was made to him, that if sacli 
application had been made it would haye been giyen, and 
that finally the Magistrate intimated his intention 
of dismissing the appeal summarily.

The question before me is whether the procedure 
adopted by the Joint Magistrate was, in the circum
stances, substantially in accordance with the provisions 
of section 421, in other words, whether the petitioners or 
their pleader had a reasonable opportunity of being 
heard in support of the appeal.

On this point a decision of E ambsam  J. has been 
broil gkt to my notice, namely, Sussain 8aheb,
In re {l). That decision seems to lay down as a rule of 
law that a criminal appeal should not be heard 
at the time of presenting the papers even for 
the purpose of dismissal under section 421 of the Code 
of Criminal Procedure and that there must be a special 
posting of the appeal after a reasonable time for the 
purpose of hearing under section 421. It also appears 
to lay down as a rule that an appeal raising questions 
of fact ought not to be disposed of under section 121 
without the original records being called for from the 
lower Court. I f either of these two requirements was a 
necessary condition before action under section 121 
could be lawfully taken, there would be no further
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NAftAsixHA. question in tliis petition, because neifelier of these was 
done. Tlie appeal was dismissed on the very day it was 
presented and it was not posted a week later for the 
purpose of the hearing. Also the records were not sent 
for. Withottt entering into the matter more fully * 
because in the nature of the canolusion at which I hay© 
arrived in this petitioa it is not necessary to do sô  I  do 
not think that the learned Judge intended to do more 
than indicate that as a rale of caution and sound 
procedure it is better to post an a,ppeal for being heard. 
6Ten m der seofeion 421 and to send for the original 
papers. So far as the section itself is concerned, 
neither o£ those requisites von ld  seem to be laid down 
by the words. The section says explicitly that on 
receiTxng the petition and copy under section 419 or 420 
tlie appellate Court shall peruse the same and if it 
considers that there is n,o sufficient ground for interfering 
may dismiss the appeal summarily and then the proviso 
says that “  an appeal presented under section 419 should 
not be dismissed unless the appellant or his pleader had 
a reasonable opportanity of being heard in support of the 
appeal.*’ In siib-claase 2 it is d.istinctly said that before 
dismissing an appeal under the section the Court may call 
for the record in the case but shall not be bound to do s o /' 
In the face of this express declaration that the Court 
shall not be bound to send for the papers* I do not think 
it was intended to be laid down in the decision cited by 
the petitioners that the Court 'was bound to send for the 
papers before taking action under section 421, No 
distinction is made in the section between appeals relat
ing to facts and appeals rŝ ising questions of law. The 
provision is perfectly general. Sim ikrly as to posting 
the ease to a subsequent date after the presentation for 
the pmrpose of being heard under section 421, the words 
of 8uh«section 1 seem tom e to be plain thatj so lon^ as a
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reasonable opportunity is giyen to tlie appellant or his Narasmiu. 
pleader to be heard in support of the appeal, there is no re! 

legal requirem ent as to any postponement of the hearing 
after the presentation of the appeal. I quite appreciate 
that in the great majority of cases, when an appeal is 
presented, neither the appellant nor his pleader may be 
in a position to straightway argue in support of the 
appeal, and. therefore it m aybe a wise rule in proceeding  
under section 421  to give sufficient time to the appellant 
or his pleader and to inform  him that he will be heard 
on a particular day in support of the appeal with a view 
to action being taken under section 421. More than  
that I do not think that the section really requires, nor 
do I think that Ramesam J. intended to lay down.

In this case, the question really is whether the peti
tioners’ pleader had a reasonable opportunity of being 
heard in support of the appeal, although undoubtedly 
he was allowed to address some argument to the Joint 
Magistrate. On the whole, I have come to the conclu
sion that the pleader had not the required opportunity 
for the simple reason that he had not got all the records 
with him and had not fully conducted the case himself.
It is not necessary to go into the slight discrepancies as 
to what happened between the accounts respectively 
given by the pleader and the Joint Magistrate. One 
thing, however, is clear, that whatever the pleader said 
may be, the Joint Magistrate conceived the idea that 
the occurrence took place in open daylight, whereas 
in fact it took place after 8 p.m. Such a hearing could 
not have been well informed on the part of the pleader 
or anything but casual on the part of the Joint Magis
trate. Holding that the petitioner’s pleader had not 
the opportunity given to him to which he was entitled 
under the section, the dismissal of the appeal will be set
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S 'a e a s i m h a -  
K C S T I, 
In re.

aside, and tbe appeal will be sent back to the District
Magistrate of East Godavari to be heard b j Kim or by 
some otner competeiifc Magistrate other than the one 
who disposed of it.

B .C .s .
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APPE LLA TE OEIM INAL.

Before Mr. Jiistke Wallace and Mr. Jmiice Jackson. 

19S0, Is RE EKAMB.^RA MUDAIil (A coe-sE D  in  b o t h ) ,
March I t .  PEIITrONEB.*

Eevisioii— Suhordinate Crimim-i Oourt-s— Whether competent 
to fetiise their ovm orders— Procedure where mistake has 
heen comjniited.

In this Presidency it is a clear rule of processnai law that no 
Subordinate Criminal Court can sit in revision upon its own 
record, and decide wlietlier upon a certain riew of the facts  ̂ its 
proceedings should be treated as null. If it is tlioiiglit that a 
niistake has been committed  ̂the matter muat be referred to the 
f f i g l i  G o u r t ,

(1875) Higli Court Proceedings, 17tli Aug-. 1875, ISTo. 1793^
II Weiij 307, and Achamhit Mandal Mahatah Singh, (1914) 
Lli.Il., 42 Caic.j S65, referred to.

P etitions under sections 485 and 439 of the Code of 
Criminal Procedure, 1898  ̂ Playing the High Court to 
re rise the orders of the Court of the First-class Bench 
of Magistrates of Vellore, dated 22nd April 1929, and 
passed in Simima-ry Trials Hos. and 234 of 1929.

J* Maniasifjmni Ayywr for petitioner in both.
J/mwi for respondents in both.

* Crimittftl Eevision Cases Noa. 571 and 572 of 1929.


