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APPELLATE CIVIL.

Before Mr, Justice Kuinavaswanad Sastri and My, Juslice
Pakenhain TWealsh,

o 3929,“ THE IMPERIAL BANK OF INDIA (Piantrre), ArpELLANT,
etnber 20,

.
AVANASI CHETTIAR (Devexpavr), REsPonpeNT.®

Surety in respect of a bunking account—Informution as lo extent
of customer’s pust indebledness to bank—Duly of bank to
disclose, if any.

1f A agrees with a bank to stand surety for B for advances
to B, the bank is under no legal obligation to volunteer to A
any information as to the extent of B’s past indebtedness, which
is a matter on which the gsurety has to inform himself. But if
in reponse to A’s request, the bank gives false or wrong
information, it might vitiate the contract of suretyship.

The geueral presumption i3 that a promissory mnote ov
bill given for reducing a liability only operates as a conditional
discharge until it is honoured. If mo intimation was given
by the creditor to the debtor that he had appropriated any
particular amount sent towards a particular debt, then the
creditor is entitled to change and reappropriate it to another
debt.

Arpear against the decree of the Court of Subordinate
Judge of BSouth Malabar at Calicut in Original Suit
No. 31 of 1924,

The plaintiff (the Imperial Bank of India) filed this
suit (originally for Rs. 10,058 which was afterwards
reduced to Rs. 8,470) alleging (a) that a firm of Nan-
chappa Chetti & Co., hereinafter called Nanchappa
Chetti, had a current account with the Bank on which
he was allowed to overdraw, (b) that the defendant, by a
tetter, dated 15th March 1923, undertook to be surety to
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the Bank for the discharge of all the advances (past and
foture) that might be due from the said Nanchappa
Chetti, to the extent of Rs. 10,000, (¢) that in order to
cover the said Rs. 10,00 the defendant executed a pro-
missory note in favour of the said Nanchappa Chetti
who endorsed it over to the Bank, (d) that the said
Nanchappa Chetti thereaiter opened a loan account with
the Bank, (e} that the sum of Rs, 10,053 remained due
to the Bank in the beginning of 1924 both on the current
and loan accounts which, in spite of repeated demands on
"\Taﬂchappa Chetti and the defendunt, remained unpaid,
aud (/) that as the Bank had petitioned to have the said
Nanchappa Chetti declared an insolvent, he was not
added as a defendant in the suit.

The defendant pleaded 2iter alia (1) that he did not
execute the letter of guarantee, (2) that he was not
informed of its contents ab the time of its alleged
execution, (3) that he did not execute the promissory
note to cover any such suretyship, (4) that even if he
had executed any such letter, it was not for any account
then due to the Bank by the said Nanchappa Chetti
under his current account, (3) that the Bank did not
then inform him of the extent of the amount due
under the eurrent account, (6) that his comtruct of
suretyship was thervefore vitlated by sueh fraudulent
concealment, and (7) that tho Bank having ouce credited
the loan account with Rs. 3,000, the amount of three
promissory notes endor zed in favour of the Bank by the
sail Nanchappa Chetti to whom they were executed
by one Govindan Nayar, the Bank was wot thereafter
entitled to debit Nanchappa Chetti with that amount
on account of later dishonour of the notes by Govindan
Nayar by non-payment.

The Subordinate Judge found tba,b the defendant
executed the letter of guarantee, that by that letter he
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stood surety not for any amount due under the current
account, but ouly for future advauces under the loan
aceount, that the Bank after having credited Nanchappa
Chetéi with Rs. 3,000 was not thereafter entitled
to debit him with the said amount, that as the defendant
did not stand surety for the amcunts due under the
current account, the question of frandulent concealment
did not arise, and that after excluding Rs. 3,009 and
the lability of Nanchappa Chetti under the current
ascount, the amount due to the Bank was only Rs. 2,334,
A decree was accordingly given for Rs. 2,334.

The plaintiff filed this appeal for the balance.

8. Duraiswami Ayyar for appellant.—The defendant
exeouted the letter of guarantee and thereby stood surety mot
only for future advances but also for past advances. Section
143 of the Contract Act only reproduces the English Law and
lays down no further liability on the Bank. Under the English
Law there is a difference between fidelity guarantees and those
given to secure a banking account. Under the latter a banker is
not bound to give to the surety any information as to customer’s
past indebtedness unless asked for, though if he gives false or
wrong information, the contract of suretyship will be vitiated ;
see Hamilton v. Watson(1), The North British Insurance Coy. v.
Lloyd(2), London General Omnibus Coy., Itd. v. Holloway(8),
National Provincial Bank of England, Ltd. v. Glanusk(4),
Wythes v. Labouchere(5), Balkrishna V. N. Kirtikar v. The
Bank of Bengal(8), Rowlatt on Prineipal and Surety, 2nd edn.,
page 158, A promissory note given in discharge of a debt
is only a conditional payment. If it is dishonoured, the ereditor
can sue on the original debt; Jumbu Uhetty v. Palamiappa
Chettian(7), Palwniappa Chetty v. Arunachellam Chetty(8).
If the ereditor has not communicated to the debtor that he
had appropristed a sum sent by the debtor towards any partioular

(1) {1846) 12 CL & . 109, 8 E,R., 1339,
{2} (1854) 10 Bx, 528 ; 156 E.R., 545, (8) [1612]2 K.B., 72,
(4) {10137 3 K.B., 835.
{5) {1858) 2 De. G. & J., 503 ; 44 E.R., 1897, 1403. .
(B (1871) LL.R . 15 Bom,, 545, 841, (7) (1802) LL.R,, 26 Mad., 526.
(%) (1011 2L ML, 482, :
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dzbt, he ecan change and appropriate it towards another debt;
Cary Brothers & Co.v. Owners of Turkish Stewmship * Mecea ™'—
The * Mecea (1), Chegganmull Sowcar v. Manicke Mudaliar(2).

K. P. M. Menon for respondent—The guarantee was only
for future advanees. Therve is no difference between fidelity
contracts and coniracts of guarantee in respect of banking
accounts. The question in each case is whether there is
evidence o go to the jury that non~disclosure of past liahility
amounts to eomcealment of w material faet or not; Lee v.
Jomes(B}, and Railton v. Mathews(4).

JUDGMENT.

[ After stating the facts and holding that the letter of
guarantee was given to cever not only fubure advances
but also past advances, and that the defendant signed
it knowing its contents, their Lovdships proceeded as
follow :—] The first question is whether in respect of
these three promissory notes the Bank was entitled to
make an enbry in the current account debiting the amount
when the bills were dishonoured. There can be litile
doubt: that these notes were endorsed over to the Bank
in order that credit may be given in the account for the
amount of the bills and the Bank fook them upon the
expectation that the moneys would be paid by Govindan
Nayar. When they were not paid, the Bank had a right
to make the entries. It i3 not suggested that the Bank
treated them as complete discharge. The general
presumption is that a promissory wuote given for
reducing a liability only operates as a couditional dis-
charge of the linbility. We need only refer to Palani-
appa  Chetty v, Arunachellam Chetty(>) and the
judgment of BuasEvam Avvanear J. in Jambu Ohelly
v. Palaniappa Chettiar(6). As regards the right to

(1) [1897] A.C, 256 2y (1925) 50 M.L.J, 242,
(8) (1864) 17 O.B. (N.8), 482 ; 144 LR, 194,
(9) (1844) 10 CL & ¥, 934 B B.R,, 943,
(3) (1911) 21 M.L.J., 482, {4y (1902} L.L.R., 26 Mad., 526.
624,
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reappropriate, it is clear in this case that no intimation

was given to the surety of the first appropriation and

therefore the Bank, when they sent a letter through
their vakil, had & right to veappropriate the amount.

This is clear from the decision in Jury Brothers § Co. v.

Owners of Turkish Steamship ¢ Hecea "' The  Mecea (1)

and Ohegqunmull Sowear v. Manicka Mudaliar(2), where

it was observed that so long as notice had not been given

as to the appropriation of any amount to any particular

account, it is open to the creditor to alter it and make
reappropriation, If the defendant is liable, he is liable

also for the amount of the promissory notes accepted as

conditional payment by the Bank, which were dis-

honoured and on being dishonoured corresponding

debits were made by the Bank in the account.

Then the last question is as regards the guarantee
not being enforceable owing to concealment of facts.
In this connection, reference is made to section 143 of
the Contract Act which runs as follows :—

“Any guarantee which the creditor has obtained by
means of keeping silence a8 to material circumstances is
invalid.” ‘,

It is argued that the material circumstance in this
case 18 that the fact that at the date of the guarantee
letter, Exhibit A, about Rs. 5,000 was due by the firm
already to the Bank wus not disclosed, and that on
account of this non-disclosure the contract of indemuity
is not enforceable. It is not disputed that on the date
of Hxhibit A the amount which was due by N anchappa
Chetti under the eurrent account was not mentioned ;
and the question is whether such non-mention vitiates
the contract of indemnity. We have already given our
reasous for holding that Exhibit A, the letter of
guarantee, covers past indebtedness also and that this

(1) [1687) A.02., 256, (2) (1025) 50 M.LJ., 213,
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fact was within the knowledge of the defendant when
he signed it. The evidence of the defendant, who is the
only witness examined on his behalf, does not touch any
of the questions which were argued before us. In his
evidence he says that he executed HExhibit B and that
he also signed another and then he signed in Exhibit C
and that P.W. 2 did not explain to him any docu-
ment. This haz been dighelieved. He refers to copies
of letters Exhibits IV 0o VI, VIII and XI and
the originals Exhibits XV series. He then says that
N. Nanchappa Chetti & Co. became insolvents and he and
some others filed a petition for declaring them insol-
vents, that he has mentioned in paragraph 3 of that
petition the amount he was liable to pay to the Bank
for the firm, which figure he got from a letter of the
Bank, that the other figure Rs. 2,328-9-0 mentioned in
the petition was also taken from a letter of the Bank
and that, if the Bank had given the amount of both the
accounts, he would bave mentioned the whole amount.
This really does not touch any question of estoppel.
There is, therefore, no statement of the defendant that
if he had been informed of this already existing debt of
Rs. 5,000 he would not have signed the letter of
guarantee, We must, therefore, treat the argument as
being that there is a duty cast on the Bark to disclose
the past indebtedness under the curvant account of
N. Nanchappa Chetti irrespective of the defendant’s
knowledge, and we are asked to presume that that duty
not having been performed the guarantee is invalid.
We do not think that the authorities cited by
Mr. Menon lead to this conclusion. The balance of
authority is that there is a difference between fiduciary
guarantees and guarantees by persons in favomr of
banks and that though, in the former case, there may
be a daty to disclose all material facts, there is no such
duty in the case of a Bank which takes 8 gunarantee
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from a person to disclose the indebiedness of the
person gusraniced at the date of the guarantee. In
Hamilton v. Watson(1), it was held by the House of
Lords that a surety is not of necessity entitled to
receive, without enquiry, from the party to whom he
is about to bind himgelf, a full disclosure of all the

circumstances of the dealings between the principal

and the party and that, if he wants to know any
particular matter, he must make it the subject of a
distinet enquiry. The learned Judges who took part
in this decision were Lord Lyxpaorsr L.C., Lord
BroveuaM and Lord Camvesent. In The North British
Insurance Company v. Lloyd(2), it was held that
the rule which prevails in assurance upon ships and
lives that all material circumstances known to the
assured must be disclosed, though there be no fraud
in the concealment, does not extend to the case of
guarantees and that in the latter case, the concealment,
to vitiate the guarantes, must be fraudulent. In
Wythes v. Labouchere(3), a similar view was taken. In
that case, Lord CrrLusrorD observes as follows 1

“1 will consider the question of concealment solely upon
the footing of the duty of the defendants towards the plaintiff
as sarety. It must of course be conceded thatif the plaintiff
had applied to the bankers, and they had given him a false
account of the transactions between them and M Gregor, the
plaintiff would be entitled to be relieved from his suretyship.
But not only was there no application to the defendants by the
plaintiff, but they never came into communication with each
other direstly or indirectly in the transaction. Was there
under these circumstances any legal, or I would add, any moral
obligation upon the bankers, when they learnt that the plaintiff
was willing to hecone security to them for a large advanoce to
M’Gregor, to search for him and warn him against the danger
of such a step, by communicating the condition of his old

(1) (1845) 12 1. & ., 109; 8 E.R., 1239,
(2) (1&54) 10 Ex., 522 ; 156 E.R., 545,
(8) (1859 8 De. G & J., 508 ; 44 E.R., 1397,
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acoount, the secuarity which they had taken, and the ecircumn-
stances connecterl with the Parliamentary qualification ¥ No ease
which has been cited goes this length or near it. Indeed the
case of The North British Imsurance Company v. Lloyd(1),
expressly decides that the obligation of the creditor to com-
municate even material eircumstances that are known to him is
not eo-extensive with the rule which prevails in invurance upon
ships and lives; and that unless the ron-disclosure amounts to
o frand upen the surety, he is not entitled to relief.”

'These cases have been considered in London General
Omnilus Company, Limited v. Holloway(2), where it was
held that suretyship for the Rdelity of a servant is
distinct from a guarantee in respect of a banking
account. In thab case FanweLl L.J. observes :—

“There is a wide distinction between a case like the
present and the cases which have been cited of guarantees for
overdrafts given to hankers, such as Hamilton v. Watson(B)
and Wythes v. Luabouchere(d)”
and he points out the difference. He further
observes :— '

“No surety asked to guarantee » boanking account is
entitled to assume that the customer of the Bank has not been
in the hahit of vverdrawing; the proper presumption in most
instanees i that he has been doing so, and wishes to do so
again. That is a legitimate earrying on of business, and that
is whut the surety is asked to guarantee.”

Kuxxepy L.J. observes:

“ On the other hand in the case of the suretyship or guaran-
tee of a financial account, the previvus pecuniary dealings
between the ereditor and the person whose future Hability the
gurety is invited fo secure, constitute only extrinsic eircumstan-
ces. They may be material eircumstances such as might affect
the judgment of the person who iz asked to be surety. But in
the langunage of Sir Frederick Pollock (Principles of Contraot,

8th Edn., page 568) “the creditor is not bound to volunteer .

information as to the general credit of the debtor or anything
else which is not part of the tramsaction itself to which the

(1) (1864) 10 Bxch., 523; 166 B.R., 545, (2) [1u12] 8 K.B., 72,
(2) (1845) 12 CL & F., 109 ; 8 ER., 1309,
(4) (1859) 8 De, G. & J., 598 ; 44 E.R.. 1397,
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suretyship relates, and on this point there is mo difference
between law and equity. The bank or other ereditor cannot
reasonably be taken ag affirming by mere silence respecting
carlier dealings. the financial ability of the person whom' the
proposed surety is asked to guarantee’”.

Then the learned Judge quotes with approval a
passage from Mr. Justice Rowratr’s work on Principal
and Surety, 1s: Edn., page 155. At page 154, 1st Edn.
(page 153 in fecond Kdition), the following passage
occurs i—

“ A guarantee will fail if the creditor misrepresents to the
surety the state of accounts between the principal and himself.
But a surety proposing to guarantee a banking account should
inquire whether there is any adverse balance already existing ;
he is not entitled to assume there is not.”

S0 far as the Indian cases are concerned, in
Ballrishna V. N. Kirtikar v. The Bank of Bengal(l),
Sir Cuartes Sarceyt CJ. and Baviey J. took a similar
view and held that the expression “ keeping silemce ™
in section 143 of the Contract Act “clearly implies
intentional concealment as distinguished from mere
non-disclosure ” and *“ the withholding must be frandu-
lent,” as necessarily is “ the case when a material
circumstance is intentionally concealed”., This case,
go far as we are aware, has not been dissented from
and iz on a line with the English cases we have
referred to. Tt is contended by Mr. Menon that there
is no difference between fidelity contracts and contracts
of guarantee in respect of banking accounts, that some
eminent English Judges have dissented from the view
that there should be any such difference and that in
each case the question is whether there is evidence to
go to the Jury to say that the non-disclosure of the
past liability which was existing at the date of the

(1) (1891) LL.B., 15 Bom., £85,
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guarantee amoants to concealment of a material fact or
not; and Lee v. Jomes (1) is referred to. In that case
there was a difference of opinion ; CroMPTON J., CHANNELL
B., Braocxruny J. and Smug J., taking ore view and
Porrock C.B. and Bramwern B. taking another view.
We may state that Bracsnuvey J. refers to the decision
in Hamilton v. Wat-on{2), and notes the distinetion
between the contracts referred to. Ie says:

“ Now whether the handing the agreement by the plaintiffs
to the defendant amounted to an Inaccurafe representation or
not, depends, as I think on the question whether in such a
transaction as that described in the agreement, it might or
might not naturally be expected that the masters might have
allowed a halance of this extent toaceumulate, and might have
allowed the account to stand over unsettled for so long a time.
In Hamilton v. Watson{2), the transaction was a security for a
banker’s cash account. and the decision of the House of Lords
was that, in snch a case, it might be so naturally expected that
the proposed principal had already overdrawn hig account, that
there was no evidence of a representation that he had not.”

Although Sugr J. took the view that there was no
difference in principle between the contracts and that
the question in the case was whether thers was evidence
for the jury fo say that the suppression was material
Pourock C.B. and DBramwrrr B. took the opposite
view. Reference was also made by Mr. Menon to
Railton v. Mathews(3), where the judges were of
opinion that undue concealment need not be wilful or
intentional with a view to the advantages the employers
were thereby to gain, but it was sufficient if it was
material. This case related to a fidelity contract. A
party became surety in a bond for the fidelity of a
commission agent to his employers. The commission
agent was entrusted with the property of his employers.

(1) (1864) 17 C.B. (N.S.), 482; 144 ER., 194,
(3) (1845) 12 CL & ¥, 100 at 1:8; 8 E.I',, 1380,
(8) (1844) 10 Cl. & F., 084 ; 8 E.R., 098,
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The emplayers discovered irregularities in the agent’s
accounts and put the bond in suit. The surety then
instituted a suit on the ground of concealment by the
employers of material cireumstances. It was held by
the House of Lords that mere non-communication of
circumstances affecting the situation of the parties,
material for the surety to be acquainted with and within
the knowledge of the person obtaining a surety bond,
is undue concealment, though not wilful or intentional
or with a view to any advantage to himself. We think
that the balance of authority is clearly in favour of the
view that where a persou stands surety for another as
regards an advance to be made by a bank, the bank is
under no obligation to disclose any past indebtedness
existing at the date of the contract or suretyship and that
it is & matter on which the person standing as surety has
to inform himself. If, of course, he wanted information
and the bank gave wrong information, it might vitiate
the contract of suretyship. In the present case the
defendant did not require any information as to the
state of the account hetween the firm and the Bank
on the date of the surctyship. There can, therefore, be
no question of the guarantee being invalid because of
the non-diselosure by the Bank that about Rs. 5,000
was due.  Further, the defendant does not plead this
in his writen statement as a ground ; he does not state
that if he had been aware of this fact he would not
have become surety. Even assuming that in every
case it is for the jury, there is nothing in the evidence
which would enable the jury to hold that if the defend-
ant had been told that Rs. 5,000 was due by the firm
he would not have stood surety. We find that Rs. 7,000
went in discharge of the indebtedness under the current

account under which money was already due by the
firm,
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[Their Lordships then dealt with the question
whether the plaintifi was estopped from holding the
defendant liable for past transactions and for the
Rs. 3,000 and, deciding it in the negative on the
evidence in the case, concluded as follows :-—]

We do not think that the decision of the Subor-
dinate Judge can be supported on any of the grounds
stated by him. The decree of the Subordmate Judge
is set aside and, in lieu theveof, there will be a decree In
favour of the plaintiff for Rs. 8,470-10-7 with interest
at 6 per cent from the date of the plaint to the date of
payment with costs in this and the lower Court on the
entire amount decreed.

The Subordinate Judge's decree allowing any costs
to the defendant will be set aside,

[The case having been set down for being spoken
to on a later date, the Court made the following
ORDER :—]

Credit will be given for the amounts already collect-
ed and no interest will run on the amounts collected.

Moresby and Thomas: Attorneys for appellant.

N.R.
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