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APPELLATE CIVIL.

Before Mr. Justice ]\um.arasmami Sasiri and Mr. tfusricp. 
Pakenharn Wahli.,

1929, IMPERIAL BANK OF INDIA (Pi.AiNTrpF), A p p e lla n t ,
0<“tober 29.

V.

AVANASI CHETTIA'O (D e fe n d a n t ) ,  R e s p o k d e n t .*

Siiretij ill respect o f a banking account— Information as to extent 
of custojneTs indebtedness to hank — TMty o f hank to 
disclose, i f  any.

I (; A agrees with a bank to stand surety for B  for advances 
to B , tlie bank is under no legal obligation to yolnnteer to A  
any information as to tlie extent of B ’b past indebtedness, wbich 
is a matter on which the surety has to inform himself. But if 
in reponse to /I’s request, the bank gives false or wrong 
inforaiation, it might vitiate the contract of suretyship.

The general presumption is that a promissory note or 
bill given for reducing & liability only operates as a conditional 
disoliaxge until it is honoured. If no intimation was given 
by the creditor to the debtor that he had appropriated any 
particular amount sent towards a paiticular debt, then the 
creditor is entitled to change and reappropriate it to another 
debt.
A ppeal against the decree of the Court of Subordinate
Judge of South Malabar at Oaliout in Original Suit 
N0. 81 .of 1924

plaintiff (tbe Imperial Bank of India) filed tbis 
salt (originally for Es. i0s058 which was afterwards 
rediiead to Rs. 8s470) alleging (a) that a firm of Nan- 
chappa Ohetti. & Go.j hereinafter called Nanchappa 
Olietti, had a current account witb the Bank on wMob 
lie was allowed to OTerdraw, {h) that the defendant^ by a 
iettepj dated 15th March 1923 ̂ undertook to be surety to

• Appeal No. B7 of 1926.



the Bank for tlie discharge of all the advances (past and 
fatars) that might be due from the said Nanchappa 
GhettL to the extent of Rs. 10,000, (e) that in order to avanari

 ̂ C h e t t i a b .
cover the said Rs. 10,000 the defendant executed a pro
missory note in favour of the said Nanchappa Ohetti 
who endorsed it over to the Bank, (d) that the said 
Kanohappa Ohetti thereafter opened a loan account with 
the Bank, (e) that the sura of Rs. 10,053 remained due 
to the Bank in the beginning of 1924 both on the current 
and loan accounts which, in spite of repeated demands on 
Ivanehappa Chetti and the defendant^ remained impaid, 
and ( / )  that as the Bank had petitioned to have th© said 
Nanchappa Chetti declared an insolvent^ he was not 
added as a defendant in the suit.

The defendant pleaded i/its?* alia (1) that he did not 
execute the letter of guarantee, (2) that he was not 
informed of its contents at the time of its alleged 
execution, (3) that he did not execute the promissorj 
note to cover any such suretysMpj (4) that even if he 
had executed anj such letter  ̂it was not for any account 
then due to the Bank b j  the said Nanchappa Chetti 
under his current account^ (5) that the Bank did not 
then inform him of the extent of the amount due 
iiiidei’ the current accoiintj ((>) that bis contract of 
suretyship ivas therefore vitiated by siieh fraudulent 
Goncealmentj and (7) that the Bank having oiice credited 
th’e loan accoiuit with Rs. 3,000, the amount of three 
promissory notes endor^^ed io favour of tl'ie Bank by the 
said E'anchappa Chetti to whom they were executed 
by one G-ovindan Nayar, the Bank was not thereafter ' 
entitled to debit Nanchappa Chetti with that amount 
on account of later dishonour of the notes by G-ovindan 
Nayar by non-payment.

The Bubordinate Judge found that the delendant 
executed the letter of giaa.rantee3 that by that letter he 
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ijiPMAi, stood surety aot for any amoiiat. due uudar tlie current 
iKWA aooouDtj but obIj  for future adyaiices under the loan

atakasi aocouiits that tke Bank after having credited Naiichappa
3,000 was not thereafter entitled 

to debit Mm with the said amount, that as the defendant 
did not stand surety for the amounts due under the 
current account, the question of fraudulent concealment 
did not arise, and that after excluding Rs. 3,000 and 
the liability of Nanohappa Chetti under the current 
account, the amount due to the Bank was only Ks. 2,8-34. 
A decree was accordingly given for Rs. 2,334.

The plaintiff filed this appeal for the balance.
S. Duraiswdini Ayycir for appellant.—The defendant 

executed tlie letter of guarantee and thereby stood surety noti 
only lor future advances hut also for past advances. Section 
143 of the Contract Act only reproduces the English Law and 
lays down no further liability on the Bank. Under the English 
Law there is a difference between fidelity guarantees and those 
given to secure a banldng account. Under the latter a banker is 
not hound to give to the surety any information as to customer’s 
jmst indebtedness unless asked for, though if he gives false or 
wrong information  ̂the contract of suretyship will be vitiated ; 
gee Sam iltm  v. W atson{l), The Worth British Insurance Coy. y . 
ZloydC^), London General Omnibus Coy., Ltd. v. SoU ow ayi^), 
Satim al Provincial Bank o f Mngland, Ltd. y . Gla‘nusJc{4s), 
Wythes v. Lahouchere[o), BalJcrishna V. JSF. Kirtihar v. The 
Bmik o f  Bengali^)), Rowlatt on Principal and Surety, 2 nd edn.j 
page 158. A promissory note given in discharge of a debt 
is only, a eonditionai payment. If it is dishonoured, the creditor 
can sue on the original debt; Jamhu Ghetty v. Falania^pa  
OheUmf{l}, Pahm nppa Oheity y , ArunachelUm Ghetty{S). 
If the creditoT has not eommunieated to the debtor that he 
had appra|>riated a sum sent by the debtor towards any particular
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d e b r ^  l i e  o a n  o l i a n g e  a m i  a p p r o p r i a t e  i t  t s jw a r d s  a i i o t l i e i  debt;  
Chrij Brothers Co. v .  Owners o f Fwrhish Steamship ‘‘‘ Mecca ” —  
The Mecca ” ( l j ,  Cheggmimull Sowcar v. Ma?iicka Mudalicwi^').

K , P. M . Me-non for l e s p o n d e i i t — T i i e  guarantee was o n lj  
for f u t u r e  'a d v a i ic e s .  Tliere iy n o  d i f i e r e i i c e  b e t w e e n  fidelity 
c o n t r a c t s  and c o n t r a c t s  o f  g a a r a n t e e  i n  r e s p e c t  o f  banking 
acG O Q iita . T l i e  q u e s t i o n  in e a c h  c a s e  is w l i e t l i e r  t l i e r e  1b 
e F i d e i i c e  t o  g o  t o  t h e  j i i i y  t l i a t  i i o n - d i s o l o s r i j e  o f  p a s t  l i a b i l i t y  
a m o u n t s  tt) c o 'n c e - i l r a e a t  o£  a  jn a t e r i a l  fa>ct o r  n o t ; L ee  y. 
JoHes{‘3), a n d  Eailton y . MaiJtewsm.

( 1 )  [189-7] A .C . , '286. (2 )  (1 9 2 5 ) 6U 2-t2.
(3 )  (1 8 6 4 ) 17 d .B . (N ,g .X  m  j I M  194.

(4) (X8M) iC CL 4  F., 93i} 8 B.li., MS. '
(5) (1911) 21 482., ■ (0) (1903) LL.E., 86 Mtid., 536.
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[After stating the facts and holding that the lettei* of 
guarantee was given to cover liofc o n lj future advances 
but also past advaiices^ and that the defendant sigaed 
it IvQowing its conteiifcS; their Lordships proceeded as 
fo llow :— ] The fii'sfc quesfcion is whether in respect of 
these three promissory notes the Bank was entitled to 
make an enferj in the current account debiting the amount 
when the Mils were dishonoured. There can be lifctie 
doubt that these notes were endorsed over to the Bank 
in order that credit may be given in the account for the 
amoimt of the bills and the Bank took them upon the 
expectation that tbe iisoaeys •would be paid b j  (jovindan 
Najar. When they were not paid, the Bank had a right 
to make the entries. It is not suggested that the Bank 
treated -them as complete discharge. The general 
presumption is that a promissory not(3 given for 
reducing a liabilitj only operates as a conditional dis
charge of the liability. We need only refer to Palani- 
flppa Glietty V. ArmiaGhcllfim , Gh(4tij{h) and ’ the 
jod-gment of Bhashyam Ayyangab J. in Jamhu OheUij 
V . Falaniappa OheUiar{6). As regards the right to



CHErT!.\a,

Imperiai reappropriate, it is clear in tliis case tliat no intimation
liiHA was given to the surety of tlie first appropriation and

Av-Sasi therefore tlie Bank, wlien they sent a letter through
their vakil, liad a right to raappropriate the amount. 
This is clear from the decision in Gory Brothers Go. y .  

Oivmrsof Turkish Steamship “  Mecca The Mecca ’ ’(1) 
and Ohegganmull Soivear y . Mmdcha Mu4aliar{2)y where 
ife was observed that so long as notice had not been given 
as to the appropriation of any amount to any particular 
account, it is open to the creditor to alter it and make 
reappropriation. If the defendant is liable, he is liable 
also for the amonnt of the promissory notes accepted as 
conditional payment by the Bank, which were dis
honoured and on being dishonoured corresponding 
debits were made by the Bank in the account.

Then the last question is as regards the guarantee 
not being enforceable owing to concealment of facts. 
In this connection, reference is made to section 148 of 
the Contract Act which runs as follows :•—

'̂ ‘"Any g u a r a n t e e  w h i c h  t h e  c r e d i t o r  h a s  obtained by 
meaias of k e e p i n g  silence as to material circumstances is 
invalid”

It is argued that the material circumstance in this 
ease is that the fact that at the date of the guarantee 
letters Exhibit A, about Rs. 5,000 was due by the firm 
already to the Bank was not disclosed, and that on 
accouBt of this non-disclosure the contract of indemnity 
is not enforceable. It is n ot' disputed that on the date 
of llxliibit A the amount which was due by Nanehappa 
Chetti under the current account was not mentioned; 
and the qnestioa is whether such non-mention vitiates 
the coiiferaofc of indemnity. We have already 'given our 
reasons for Jioldiag that Exhibit A, the letter o f 
guarantee, covers past indebtedness also and that tliis
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faofc was within the knowledge of the defendant when Imfebiae 
he signed it. The evidence of the defendant, who is the iksia

only witness examined on his behalf, does not touch any avIkasi
of the questions which were argued before us. In his 
evidence he says that he eseouted Exhibit B and that 
ho also signed another and then he signed in Exhibit 0  
and that P.W. 2 did not explain to him any docu
ment. This has been disbelieved. He refers to copies 
of letters Exhibits IV to \’’I, Y lII  and X I and 
the originals Exhibits X  V series. He then says that 
N* Nanchappa Chctti <% Co. became insolvents and he and 
some others filed a petition for declaring them insol
vents, that he has mentioned in paragraph 3 of that 
petition the amount he was liable to pay to the Bank 
for the Urnij which figure he got from a letter of the 
Bank, that the other figure Rs. 2g823-9-0 mentioned in 
the petition was also taken from a letter of the Bank 
and that, if the Bank had given the amount of both the 
accounts, he would have mentioned the whole amount.
This really does not touch any question of estoppel.
There is, therefore, no statement of the defendant that 
if he had been informed of this already existing debt of 
Rs. 5,000 he would not have signed the lett-er of 
guarantee, We must, therefore, treat the argument as 
being that there is a duty cast on the Bank to disclose 
the past indebtedness under the currant account of 
F. Nanchappa Ohetti irrespective of the defendant’s 
knowledge, and we are asked to presume that that duty 
not having been performed the guarantee is invalid.
W e do not think that the authorities cited by 
Mr. Menon lead to this conclusion. The balance of 
authority is that there is a difference between fiduciary 
guarantees and guarantees by persons in favour of 
banks and that though, in the former case, there may 
be a duty to disclose all material facts, there is no such 
duty in the case of a Bank which takes a guarantee
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iKPHRUfc fi-oDi fi person to disclose tlie indebtedtieas of tlie
OFIndia pexsoH. guaranteed at tlie date of tlie guaiantee. In

itInam Hamilion v, Tfafeo]j(l), it was held by th e  H o n s©  of

CasTTiAB. that a surety is not of necessity entitled to
receiye, w ith ou t en q u iry , from  th e  p a rty  to  w h o m  he 
is a b o a t to bind, h im se lf, a fu ll d isclosn re o f ail th e  

.circum stances of th e  d ealin gs b etw een  th e p rin cip a l  

and the party and that, if  he wants to know a n y  

particular matter, he must make it the .subject of a 
distinct enquiry. T h e  learned Judges who took part 
in this decision were L o r d  L y n d h u e st L.C., Lord 
B uotjgham and Lord C am pbe ll . In The North British 
InsiifancG Gom>j)any t. Lloyd(2)^ it  w as h e ld  th at  

th e  rule w hich prevails in  assurance u p on  sh ip s and  

liy es that a ll m aterial circu m stan ces k n o w n  to  th e  

assured m ust be d isclosed j th o u g h  th ere  b e  no fra u d  

in the concealment, does not extend to the case of 
guarantees and that in the latter case, the co n ce a lm e n t, 

to vitiate the guarantee, must be fraudulent. In 
Wythes V. Lahouc]iere{^)^ a sim ilar view w as taken. I n  

that case, Lord G dei.m sfoed observes as fo llow s :—

I will consider the question of concealment solely upon 
the f o o t i n g  of the duty of the defendants towaida the plaintiff 
as surety. It must of course be conceded that if the plaintiff 
had applied to the bankers,, and they had given him a false 
a c c o u n t  o f  t h e  transactions between them and M’Gregor, the 
p la in t i f f  would be entitled to be relieved from his suretyship. 
B u t  n o t  o n ly  w a s  there n o  application to the defendants, by the 
p l a a t i f i s  b u t  t h e y  n e v e i  came into comni'unication with eaeh 
o t h e r  d i f e o t l y  o r  iiidirecth' i t i  the transaction. Was there 
u n d e r  th e s e  c ir c c im s ta n c e s  a n y  l e g a l ,  or I ■?¥'ould add̂  any moral 
obligation upon the bankers, when they learnt that the plaintiff 
w a s  w i l l i n g  t o  becojue security t o  them for a  large advance to 
McGregor, to search for him and warn him against the danger 
o f  s i i o h  a  step ^  b y  c o m m u n i c a t in g  t h e  condition of his old

(1) (1645) 12 m. & F., 109 J 8 E.B., 183B.
(2) (1654) 10 Ex., 528 j 150 E.B., 845, 

(S) (1850) 8 Be. S. & J., 598 ; M I.E., 1397.
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a c o o i i i i t j  t l i e  s e c u r i t y  i v l i i c l i  t h e y  ] i a d  t a l c e n j  a n d  t h e  c i r c i i i n -  
s t a n c e s  e o i m e c t e d  with t l i e  P a r l ia m e n t a r y  q i ia i i f i c a -t io n  ‘f  N o  c a s e  
w M o h  l ia s  b e e n  cited g o e s  t h i s  length or n e a r  i t .  Indeed the 
e a s e  o f  The North British I?imm?ice Co?n‘po.ny v . Zloyd(l), 
e x p r e s s l y  d e c i d e s  t h a t  t h e  o b i i g a t i o i i  o £  t h e  c r e d i t o r  t o  c o m -  
m m i i c a t e  even m a t e r ia l  c i i 'c i i m s t a n c e s  t h a t  a r e  k n o w n , t o  l i i i i i  is  
n o t  c o - e x t e i i s i v e  w i t h  t h e  r u l e  w h i c h  p r e v a i l s  in  i n s u r a n c e  u p o n  
s h i p s  a n d  liyea: a n d  t h a t  u n le s s  t h e  noa-discloaure a m o u n t s  to 
a  f r a u d  u p o n  t h e  s u r e t y ,  l i e  is  n o t  e n t i t l e d  t o  r e l i e f / ’ ^

Tliese cases have been, considered in Loniofi General 
O n rm lm s  O o in p a tiij, Limited y .  E .o lh m a y (2 )^  where it was 
held that snretjsliip for the fidelity of a servant is 
distinct from a guarantee in respect of a banking 
account. In that case Farwell L.J. observes :—>

‘ ‘’ T h e r e  is a w i d e  d i s t i n c t i o n  b e t w e e n  a case like the 
p r e s e n t  a n d  t h e  c a s e s  w h i c h  h a v e  b e e n  c i t e d  o f  g u a r a n t e e s  f o r  
o v e r d r a f t s  g i v e n  t o  b a n k e r s ,  s u c h  a s  Hamilton v .  
and Wytiles v .  Labotichere{4>)
and he points out tlie difference. He further 
observes:—

‘ ‘' K o  s u r e t y  asked to guarantee a banldng accounfe is
e n t i t l e d  t o  a s s u u ie  t h a t  tJ ie  o iiH to ia ie r  o f  t h e  B a n k  h a s  n o t  b e e n  
iTi t h e  h a b i t  o f  o v e r d r a w i n g  j t h e  p r o p e r  p r e s u m p t i o n  In  m o s t  
i n s t a n c e s  is  t h a t  h e  h a s  b£*en d o i n g  b:o., a n d  w is h e s  to do s o  
a g a i n .  T h a t  is  a  l e g i t i m u t e  c a r r y i n g  o n  of b u s in e s s ^  a n d  t h a t  
i s  w h a t  t h e  s u r e t y  is  a s k e d  t o  g u a r a n t e e / ’

K enneby L.J. observes:
O n  t h e  o t l i e r  h a n d  i n  t h e  c a s e  o f  t h e  s u r e t y s h i p  o r  g a ,a r a n »  

t e e  o f  a  f i n a n c i a l  a c c o u n t ,  t h e  p r e v i o u s  p e c u n i a r y  d e a l i n g s  
b e t w e e n  t h e  c r e d i t o r  a n d  t h e  p e r s o n  -w h o s e  f u t u r e  l i a b i l i t y  t h e  
s u r e t y  is  i n v i t e d  t o  s e c u r e ,  c o n s t i t u t e  o n l y  e x t r i n s i c  c i r e u m ,s t a n "  
c e s .  T h e y  m a y  b e  m a t e r ia l  e i r c i i r r is t a n c e s  s u c h  a s  m i g h t  a f f e c t  
t h e  j u d g m e n t  o f  t h e  p e r s o n  w h o  i s  a s k e d  t o  b e  s u r e t y .  B u t  In  
t h e  l a n g u a g e  o f  S i r  F r e d e r i c k  P o i i o e k  ( P r i n c i p l e s  o f  C o n t r a o t j  
8  t h  E d n . ,  p a g e  5 6 8 )  ‘ t h e  c r e d i t o r  i s  n o t  b o u n d  t o  v o h i n t e e i  
i n f o r m a t i o n  a s  t o  t h e  g e n e r a l  c r e d i t  o f  t h e  d e b t o r  o r  a n y t h i n g  
e l s e  w h i c h  i s  n o t  p a r t  o f  t h e  t r a n s a c t i o n  i t s e l f  t o  w h i o h  t h e
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suretyship relates, mid on this point theie is no difference 
between law and equity. The bank or other creditor cannot 
reasonably be taken as aiRrming by mere silence respecting
earlier dealings, the financial ability of the person whom  ̂the 
proposed surety is asked to guarantee ^

Then the learned Judge quotes with approval a 
passage from i i t r .  Justice R o w l a t t ’s  work on Principal 
aad Siiretys IsT: Edn., page 155. At page 154, 1st Edn. 
(page 158 in ^'econd Editionjs the following passage 
occurs —̂

"  A guarantee mil fail if the creditor misrepresents to the 
e u i e t y  the state of acconnts between the principal and himself. 
But a surety proposing to guarantee a banking account should 
inquire whether there is any adverse balance already existing ;
he is not entitled to assume there is not.”

So far as the Indian cases are concerned, in 
Balkfislma F» N, Eirfikar v. The Bank of Bengal{l), 
Sir C h a r le s  S a e g e n t C J .  and B a y le t  J. took a similar 
YiQw and held that the expression keeping silence 
in section 143 of the Contract Act clearly implies 
intentional concealment as distinguished from mere 
noE-disclosare ” and the withholdiDg must be fraudn- 
lenty ” as necessarily is “  the case when a material 
circumstance is iKtentionally concealed” * This case, 
so far as we are awarej has not been dissented from 
and is on a line witli the English cases we have 
referred to. It m contended by Mr. Menon that tliere 
is no difference between fidelity contracts and contracts 
of guarantee in respect of banking accounts, tbat some 
eminent Inglish Judges have dissented from the view 
that there should be any such difference and that in 
each case the question is whether there is evidence to 
go to the Jury to say that the n on -d isclo su re  o f  the 
past liability which was existing at. the date o f  the

(1) (1891) IS Boto., 686,



eruarante© amoaats to concealment of a material fact or impsbiai
O  B a k k  OS'
not I and Lee v. Jones (1) is referred to. In that caae ikdia
tlierewas a difference of opinion ; Geompton J.j Chanfell avanasi

B .3 Blackbuun J. and Shee J., taking one ¥iew and 
Pollock  C.B. and B rim w ell B. taidng anotlier view.
W e may state tliat Bla(-'KBITeis,' J, refers to tlie decision 
itt HamiUon v. a,nd notes tlie distinction
between tlie contracts referred to. He s a js  :

N o w  w l ie t i i e r  t h e  h a n d i n g  t h e  a g r e e m e n t  b y  t h e  p l a i n t i i f s  
t o  t h e  d e f e n .d a n t  a m o i m t e d  t o  a n  i n a c c u r a t e  T e p r e s e n t a t io n  o x  
n o t ,, d e p e n d  ;3, a s  I think on the q u e s t i o n  w h e t h e r  in s u c h  £i 
t r a n s a c t i o n  a s  t h a t  d e s c r i b e d  i n  t h e  a g r e e m e n t , ,  i t  m i g h t  o x  
m i g h t  n o t  n a t u r a l l y  b e  e x p e c t e d  t h a t  t h e  m a s t e r s  m i g h t  h a v e  
a l l o w e d  a b a l a n c e  o f  t l i i s  e x t e n t  t o  a c c i i n i i i l a t e ,  and m i g h t  have 
a l l o w e d  t h e  a c c o u n t  t o  s t a n d  OA'^er u n s e t t l e d  f o r  s o  l o n g  a  t im e .
I n  Hamilton v .  Watso7i{2), t h e  t r a n s a c t i o n  was a  s e c u r i t y  f o r  a  
b a n k e r ’ s  c a s h  a c c o u n t ,  a n d  t h e  d e c i s i o n  o £  t h e  H o u s e  o f  L o r d s  
w a s  t l ia t j  i l l  s n c h  a  c a s e ,  i t  m i g h t  be s o  n a t u r a l l y  e x p e c t e d  t h a t  
t h e  p r o p o s e d  p r in c i js a l  h a d  a l r e a d y  o v e r d r a w n  l i i s  a c c o r .n t .  t h a t  
t h e r e  w a s  n o  e v i d e n c e  o f  a  r e p r e s e n t a t i o n  t h a t  l i e  h a d  n o t . ”

Altliougli S h e e  took the view that there was no ' 

difference in principle between the contracts aad that 
the qiiestioa in the case was whether there was evidence 
for the jury to say that the suppression was material 
Pollock O.B. and Beam w ell B. took the opposite 
view. RefereDce was also made by Mr. Meoou to 

' Miiilkni V. Maihews{%)^ where the Judges were of 
opinion that undue concealment need not be wilful or 
intentional with a view to the advantages the einplo^^ers 
were thereby to gain, but it was sufficient if it was 
material. This case related to a fidelity contract. A  
party became surety in a bond for the fidelity of a 
commission agent to his employers, ■ The commission 
agent was entrusted with the property o f  his employers.

(1) (1864) 17 C.B. (M.S.), 482 5 144 19i.
(2) (1845) 12 GI. & 109 at 1S8 ; 8 E.ll., 1389,
(S) f 1844) 10 Cl. & P., 984 ; 8 E.B., m
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iMPEBui. Tiie employers discovered irregularities in tlie agent's 
aeeounts aiid put tlie bond in suit. The surety tlien 

jkTAifAS! instituted a suit on tlie groun,d of concealment by the 
ceetmae. Qî -̂ pigygpg of material circumstances. It was lield by 

the House of Lords that mere non-communication of 
circumstances affecting the situation of the parties, 
material for the surety to be acciuainted with and within 
the Is no\vlodge of the person obtaining a surety bond, 
is undue concealment, though not wilful or intentional 
or with a view to any advantage to himself. We think 
that the balance of authority is clearly in favour of the 
view that where a per sou stands surety for another as 
regards an advance to be made by a bank, the bank is 
under no obligation to disclose any past indebtedness 
existing at the date of the contract or suretyship and that 
it is a matter on which the person standing as surety has 
to inform himself. If, of course, he wanted information 
and the bank gave wrong information, it might vitiate 
the contract of suretyship. In the present case the 
defendant did not require any information as to the 
state of the account 1)etween the firm and the Bank 
on the date of the suretyship. There can, therefore, be 
no question of the guarantee being invalid because of 
the non*disclosure by the Bank that about Rs. 5,000 
was due. I’urther, the defendant does not plead this 
in his written statement as a ground; he does not state 
that if he had been aware of this fact he would not 
have become surety. Even assuming that in every 
oase it is for the jury, there is nothing in the evidence 
which would enable the jury to hold that if the defend
ant had beea told that Bs. 5,000 was due by the firm 
lie would not have stood surety. We find that Rs. 7,000 
went in discharge of the indebtedness under the current 
account under which money was already due by the 
firm.
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^Tlieir Lordships then dealt with the qiiestioa 
whether the plaintiff was estopped from holding; the 
defendant liable for past transactions aad for ihe 
Es. 3,000 and, deciding it in the negative on the 
evidence in the case, concluded as follows :— ]

We do not think that the decision of the Subor
dinate Judge can be sr.pported on any o£ the grounds 
stated b j  him. The decree of the Subordinate elndge 
is set aside and  ̂ in lieu tlioreofj there will be a decree in 
fa-¥Oiir of the plaintiif for Es. 8,4-70-10-7 with interest 
at 6 per cent from the date of the plaint to the date of 
payment with costs in this and the lower Court on the 
entire amount decreed.

The Subordinate Jadge’s decree allowing* any costs 
to the defendant will be set aside,

[The case having been set down for being spoken 
to on a later date  ̂ the Court made the following 
OrdeE':— ]

Credit will be given for the amounts already collect
ed and no interest will run on the amounts collected. 

Mitreshii and Thcmias : A^ttorneys for appellant.
N.H.
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