
1884 tamed out of her mutvoaliship, ' and tliey, tho' plaintiffs, be-
O m bao ' appointed in her room. The plaintiffs say “ that what they 
M i h z a  claim does not admit of being properly estimated by a money-
J o n e s , value ; but this is not so. Under the taiiliatiumia the mutwalig

were to receive Bix twenty-eighths of the produce of the estate, o 
very considerable sum, and the plaintiffs* claim to this share 
as au appurtenance to the office of mutwali was ensily to be 
estimated iu money. I  am of opinion that tlie plaint ought to 
havo been engrossed on a stamp of proper value.” By this I 
understand the Oourt was of opinion that the suit should be 
valued according to the interest of the plaintiff in tlio subject- 
matter of the suit, aud iu this case the plaiutiff has valued 
it at Rs. 7,000.

Appeal allowed.
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CKIMINAL REFERENCE.

Before Mr. Justice Tottenham and M r. Justice Norris.

1884 QTTEEN EMPRESS ». BATESAR M A N D A L *
March 24.
--------------- - False statement before a Registrar—Prosecution under tlie Registration

A ot (I I I  o f  lft??), £• 82, cZ. (.a) and s. 83— ss. 72 and 73.

"Where the (icoubbiI -was tried for intentionivlly making a fivlse statement in 
the course of aertain prooeedings taken before a Itngistrar: Heltl, that evou 
assuming thnt such proceedings wero taken under s. Tl of the Registration 
Act, aud not ns they should hare been under s. 73, the appearance of the accused 
before the Registrar and liis taking no objection to tlie form of tlie proceedings 
will care the irregularity for tlie purposes of a oriminnl trial under the 
provisions of the Registration Act. Nor under similar ciroamstanoos nil! t)ie 
want of verification of a petition of appeal ou the part of tlio npvliomit,. a| 
provided by a. 73 of the Aot. oust the jurisdiction of tlie Criminal Oourt,

Egg v. James JSerry ( 1 ) ;  The Queen, v. Thomas Fletcher (2) ;  T am er  v. Post 
M aster General (3 );  The Queen, v. Hughes (4 ) ;  The Queen v. Smith (6) 
followed.

*  Criminal Reference No. 17, and lottor No. 29, from J?. OoWley, lisq.. 
Sessions Judge of Purneah, dated the 25th February 1884,

(1) 28 L. J. (M. C.) 86 ; 8 Cox 0. C., 121.
(2) L. R. 1 C. C. R., 320.
(3) S 13. and S., 756.
(4) L. B ., 4  Q. B. D., 014 ; H  Cox 0 . C., 285.
(6) L. n, 1 0 . o  R., 110; 11 Cox 0. 0., 10.
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Held, also, that except as directed by s. 82 of Aot I I I  of 1877, the 
II agist rate has no authority on his own mere motion to frame a charge against 
the accused in consequence of evidence, given in the course of the trial by 
the Registering Officer, in respect of certain statements made before him 
during registration proceedings.

In this case one Batesar Mandal was alleged to have executed  
a kabuliat iu  favour o f the Maharajah of D urbbanga, and his 
presence or testim ony being necessary for tlie registration o f the  
document, he was summoned before the Sub-R egistrar, and, after 
having being duly affirmed, denied having signed the kabuliat, 
registration o f  which was accordingly refused. In  due course 
the manager o f the M aharajah presented a petition  to the  
Registrar purporting to be an appeal, w ith  the fo llow ing declaration  
at foot: “  I  do declare that what is set forth in th is petition ia
true aud correct to the best o f  m y k now ledge and belief.— (Signed)  
Abdul W ahid, M uklitar.”  A fter the petition had been filed, it 
was m arginally marked in the R egistration  Office, “  Appeal N o . 
15 of 1883.”  The Registrar, after the necessary inquiries and the  
examination o f Batesar M andal and others, gave th is decision • 
“ I have not the slightest doubt that the w itnesses of the respon
dent and the respondent h im self have deliberately g iven  false 
evidence in the case. The appeal is decreed and the kabuliat 
is directed to be registered. B atesar M andal is directed to g ive  
security for his appearance on the 10 th in stant before the M agis
trate to whom he and h is s ix  w itnesses are made over w ith  a 
copy of the jud gm ent.”  Pursuant to th is order the accused  
afterwards appeared before the Join t-M agistrate. In  the course 
of the investigation by the Jo in t-M agistrate into the alleged false 
statement made before the R egistrar, the Sub-R egistrar was 
examined as a w itness, and in consequence o f hia evidence the  
Magistrate on his own motion further charged the accused w ith  
having made a false statem ent before the Sub-R egistrar. W hen  
the case was ripe for jud gm ent a petition was presented to the 
Sessions Judge, praying him  to send for th e record and refer the 
case to the H igh  Court. The Sessions Ju dge referred the case to the 
H igh Court. Mr. Gasper for the accused contended (1) that, as 
regards tlie charge, the whole proceedings before the R egistrar  
were coram non judice , inasm uch as they were taken by way of
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appeal ancl not as they should, hive been under s. 72 of Act III of 
1877 j (2) that inasmuch as tho application made to tlie Registrar’ 
had not been verified in manner required by law for the verification 
of plaints, the whole proceedings before that officer wore mill aiid 
void; (3) that as regards the charge of giving false evidence before 
the Sub-Registrar, inasmuoh' aa there was no sanction ’whatever 
for tlie prosecution, the Joint-Magistrate had no authority to 
frame n charge agaiust the accused.

The judgment of the Court (Tottenham and N orris, JJ.) so far 
as it is material for the purpose of this report, ran as follows:—

With regard to the first poiiit we were, during1 the argument, 
inclined to think that Mr. Gasper’s contention was well founded j 
but upon consideration and on examination of the authorities we 
are of opinion that it cannot be sustained! For tho purpose 
of this oase we assume that tbe proceedings before the Registrar 
were taken under s. 72 of tlie Act and not as they should have 
beeu uuder s.. 73; and that what the Registrar beard was an appeal 
and not an application. Now, uo doubt, the accused, when he 
appeared beFore tbe Registrar, might have pointed out this 
irregularity, and might have asked the Registrar to make no order 
or to dismiss the appeal; but be appeared, made no objection to the 
form of the proceedings, and must be held to have waived tbe irregu
la r ity . Under these circumstances we are of opinion tbat upon 
the authority of Beg. v. Barry (1), Queen v. Fletcher v. (2), 
Tamer v, Post Master General (8), Queen v. Hughes (4), that the 
accused may properly be charged with giving false evidence at the 
enquiry beforfe the Registrar. Wo are also of opinion that the 
accused waived any irregularity in the verification of the petition 
of appeal treating that document as an application uuder s. 78, 
and’ that the second contention by Mr. Gasper fails, Boo tbe cases, 
above cited and Queen v. Smith (5).

As to the third point raised, we are of opinion that the Joint 
Magistrate bad no authority to frame tho second charge, The

(1). 28 L. J. (fi£. 0 .)  86 5 8 Cox 0 .  0 ,, 121.
(2)- L . E . 1 0 . 0 . E ., 820.
(3) 6 B .  & S. 756.
(d)' L. E . 1  Q. B. I)., 614 j U  Cox 0 , C,, 285*
(5)- L. E-. 1 0. 0. E ., 110} 11 Cox 0 ,0 . ,  IQ,
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prosecution for tlie offence of giving false evidence before the  
Snb-Registrar was neither comrneno ed by him, or by any of the 
officers mentioned in s. 83, nor was it sanctioned by any or 
either of them. These being oar views on the case the 
Magistrate will proceed to dispose of the first charge againat the 
accused as he may think proper, having regard to the evidence 
before him, of the sufficiency of which we offer no opinion. The 
proceedings on the second charge must be set aside.

Additional charge quashed.

APPELLATE CIYIL,

Before M r. Justice McDonell and M r. Justice F ield.

K H A D E M  A L I (PiiAiNTiFir) v, T A JIM T 7N N IS S A  and othees 
( D e f j s h d a m t b ) . *

Restitution of conjugal righ ts— Registration o f  Mahomedan M arriages—
Bengal. Act I  o/* 1876, e. 0, Soh. A — Qopy o f entry in Register—Ji'videncre.

A  husbaud  an d  w ife, M uhom ediuis, re g is te re d  th e ir  m a rria g e  u n d er 
Bengal A o t I  of 1876, s e ttin g  o a t in  the form  prescribed in Schedule A to  th e  
Aot, as “ a  special cond ition ’’ th a t  th e  w ife under certa in  c ircum stances 
there in  s e t  o u t m ig h t d ivorce her husb an d .

These oiroum stanoes oocurred ; and  th e  wife divorced hor husb an d . IT  eld, 
in  a su it b y  th e  husband  fo r res to ra tio n  o f  liis, con jugal rights,., th a t  th e  
“  speoial condition*’ w as n m a tte r  w hioh, u n d e r th e  provisions o f tlie Abb 
i t  was th e  d u ty  of th e  M ahom edau R e g is tra r  to  en te r  in  th e  reg ister, an d  
th a t therefore a  copy o f  th o  e n try  in  th e  reg ister- was legal evidence' o f th e  
facts th e re in  contained.

This was a suit brought by one Klmdem All against Tajinum- 
nissa, his wife, for restitution, of conjugal rights. The wife’s 
father, defendant No. 2, her brother defendant No. 8, and some 
other relatives were also made defendants;

The plaintiff alleged that his. wife’s father and brother took 
his wife to their house promising to send her back, in 15 daj>s, but 
that, they failed to do so. Defendants Nos. 2 and 3 contended that 
the. plaintiff had maltreated hia wife and had driven her away, and

*  A ppeal from  A ppellate  Deoree Ufa 1936 o f  1882, a g a in s t th e  d earaa .o f 
B aboo K ris to  M ohun M  ulcer ji, I 'i r s tS u b o rd in a te  J u d g e  cif C h ittagong , da ted  
th e  2 4 th  o f  J u n e  1882, rev e rs in g  th e  deovee o f Baboo Ifoonsa C liunder R oy , 
M unsiff o f  D n k k ih p a ttiah , dated 2 7 lh  o f  Decem ber 1880.
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