
APPELLATE CIFIL.

Before Mr. Justice Wallace, and Mr, Justice 
Anantahishna Anyar,

JAFFAR HUSSAIN KHAN SAHBB akd othees D e .S - i< l  
(P laintiffs), A ppei.lants, -----------------

■y.
KRISHNAN SERVAI and  others (D efendants),

R espondekts.*

Right to worship— Suit by Muha7n7nadcms against HindU'S o f a 
village fo r  declaration and injimction— -Mosque adjoining a 
Hindu temple— Mosgtie hvAlt siihse'iiieni to tenvple—B-ight 
to vjorship in the mosgxie undisturbed by 'playing o f  music 
by Hindus in their temple and in their religious processions 
in public streets.

Wliere certain representative Maliam madans o£ a village 
sued cerfcaln. representative Hindus o£ tlie Same \’illage for a 
declaration that they were entitled to ca rry  on their worship, in a 
mosque w h ich  was closely adjoining a Hindu temple^ nndistxirbed 
by the playing of music in the t«mple and in the religious 
processions o f  th e  la tter  in th e  public streets, and al'So p ray ed  for  
an injunction, and it appeared that the Muhammadans chose to 
erect their m osqu e close to the temple which w as built and was 
in existence long before the mosque and that service with m usic 
formed part of the usual religious worship in the temple and in 
the processions in the public streets,

Held, that, where a new sect or body of worshippers invade 
a locality already occupied by another religious body, it is not a 
reasonable exercise of their right to undisturbed worship, that 
the former should claim to curtail the service or worship of the 
latter which had been customary long before the former had 
invaded the locality; and that, consequently, the plaintiffs were 
not entitled to prevent the defendants from playing music in the 
temple or in the procession in carrying on their customary 
worship.

8undram y. The (1883) LL.R., 6 Mad., 208, and
Manmr Hasan y. Muhammad Zaman, (1924) I.Ii.R., 47 All., 151 
(P.O.), referred to.
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hossain Segosd A ppeal against the decree of the Court of the
V. Subordinate Judge of Tridiiuopoly in A.S. Nos. 252

sertai. and 256 of 1923, preferred against the decree of the
Court of the District Munsif of Srirangam in O.S. 
No. 157 of 1920,

B. Pocher for appellants.
/If. (S', YytMncLtha Ayyccr for respondents.

JUDGMEiNT.
Wallace, J.— The plaintiffs are representative 

w ALLAcy., J. of Lalgudi and neighbouring villages.
They sued for a declaration that they are entitled to carry 
on public worship in the suit mosque, at hours stated 
by them, undisturbed by Hindu processions of music, or 
playing of music in the adjoining Pilliar Kovil, and they 
sued further for an injunction restraining the defend­
ants, who are representative Hindus of these villages, 
from so disturbing their worship. Both the lower 
Courts have dismissed the suit and the plaintiffs’ appeal.

Although the plaint prayer is indefiuite as to the 
period of time for which the plaint relief is desired, the 
plaintiffs’ learned Advocate stated at the bar that the 
plaint case relates to the period of the Mari Amman 
festival* The plaintiffs claim that the relief they seek 
for was in effect granted in a former suit, filed by the 
Hindus against the Muhammadans, to set aside a 
dovemmeBt Order restraining the Hindus from playing 
music in front of the suit mosque during stated hours of 
the day at the time of the Mari Amman festival. The 
decree in that suit was in favour of the Hindus, but the 
plaintiffs’ argument is that the point on which they now 
seek relief must be taken to have been decided against 
the Hindus in the former suit, either because it was 
there specifically sought for and refused, or because it 
ought to have been sought for and was not. They thus 
claim that on this point there is a matter of coastmctive
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res jvdicaia, and that the lower Courts have on this E'ssais
point committed an error of law. «•

E b is h k a n

The former suit was O.S. No. 226 of 1911 and ended 
in the High Court in Second Appeal N’o. 112 of 19i4,
The Judgment and Decree in the former suifc are 
Exhibits H and H-1. It was finally decided by the 
High Court that the scope of that suit was confined to 
music at a medai which was in the public street in close 
proximity to the mosque, and to the alleged interference 
with the mosque worship which the playing of music at 
that medai during the Mari Amman festival occasioned.
The High Court decided that the Hindus have the right 
of celebrating the Mari Amman festival at the medai 
“  without any restriction as to the time of playing 
music.’* That would seem to be a decree entirely in 
favour of the HinduSj bat the plaintiffs here claim that 
it must be taken that the Hindus have no other right of 
playing music during the Mari Amman festival than that 
which has been declared b j  the High Court, because, if 
any such further right existed, it was either implicit in 
the subject-matter of the former suit or ought to have 
been made the subject-matter of that suit. I  am unable 
to accept that argument. As to the first contention it 
is not open to the plaintiffs, since they themselves in the 
former suit contended that that suit was confined to 
playing at the medai and that even the right to take the 
procession with music past the mosque was not included 
there, and on that very ground they persuaded the High 
Court to modify the decree of the lower appellate Court.
It is not open to them now to turn round and say that 
any other matter was included in the former suit. As 
to the contention that it ought to have been made the 
subject matter of the suit, I find no substance in this 
either. The cause of action in the former suit was 
based on a definite Government order which infringed 
the present defendants’ right of playing music at the 

58 ' ■ ■ ' ■ -
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EnssAiN medai in tlie public street. On tliat point tkey suo- 
II. ceeded. The Grovernraent Order did not toucli tiie 

sestai." general riglit of playing music in the public street or 
Wallah;, j. inside tlie Pillayar Kovil wliicli is made tbe subject- 

matter of tlie present case. It was not incumbent on tlie 
Hindus in the former suit to seek for a relief which had 
not been denied to them by the Government Order which 
formed their cause of action. I, therefore, cannot find 
that the plaintiffs’ present claim can be based on any 
theory that the rights now claimed by the Hindus were 
denied to them in the former suit.

Some question was raised as to whether the Hindus 
have not shifted the position of the medai, but the lower 
Oourts have found that there has been no change and 
that is a pure question of fact binding on us in Second 
Appeal. The points in the present suit, which were 
not in the former suit and decided there in favour of 
the Hindus, are the alleged disturbances caused by the 
Hindus playing music, not at the medai which is in the 
public street, but in tbe public street itself and inside 
the Pillayar Kovil which adjoins the mosque. The 
plaintiffs allege first that the playing is in itself a nui­
sance which they have a civil right to stop, and secondly 
that this playing which is a part of the Mari Amman 
festival takes place on days outside the proper 
fifteen days for that festival. As to the first point, 
the plainti’ffis’ contention set out in paragraph B2 of 
the plaint Is that any loud playing of music during 
their religious service is an irifriagement of their 
civil rights. No authority is advanced for thal 
proposition. As to the right of procession in public 
streets with music the law on the subject has been 
finally laid down by the Privy Council in Mamur 
Easan v. Muhammad Zaman{\). The Hindus have the
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right to conduct sncli processions so long as tkey do not hcssam 
interfere with the ordinary use of the street by the public v. 
and subject to lawful directions by the Magistrates. So az&rAî . 
far as the right of the Muhammadans to stop the play- Wallace, j. 
ing of music inside a Hindu temple is concerned  ̂I find 
no direct authority in point, but it appears to me that 
that can only be decided not as a proposition of law but 
on the stated circumstances in each case. The plaintiffs 
rely strongly on a sentence from Muthialu Ohetti v.
Bap'un Saih{l),

“ It is on the one hand a right recognized by law that an 
assembly lawfully engaged in the performance of religions 
worship or religions ceremonies shall not be disturbed.”

That, no doubt, is a general right, but , obyiously, it 
can be modified by circumstances, so that the exercise 
by ea-ch party of its legal rights shall be reasonable and 
with, due regard to the rights of the others. [8ee 
Sundram v. The Qiieen^u)]. If, for example, two places 
of worship of different sects have been existing side 
by side from time immemorial, then each, no doubt, 
must exercise its rights of worship with due regard 
to the rights of the other and submit to curtail 
its own rights in consideration of the other party 
also curtailing its rights. The modus vwendi is a com­
promise of competing rights and the Courts will 
enforce, as the real civil rights of each party, the 
mutual compromise, instead of putting both parties in an 
impossible position by declaring the formal civil rights 
of both. But where, for example, a new sect or body 
of worshippers invades a locality already occupied by 
another religious body, it is not reasonable that it 
should, in the name of ensuring quietness for its own 
worship, claim to curtail the service or worship w'hich 
h.ad been customary long before it invavied the locality.
That is the present case. It is found as a fact by the
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Hussain lower Oourts ttat the Muhammadans chose to erect 
their mosque close to an existing Piilajar temple where 
service with music forms part of the usual public religious 

WawIce.j, worship, and they now claim that such service shall be 
stopped during their own service hours. The lower 
Courts have found that the Pillayar Kovil was built long 
before the mosque and that the mosque, therefore, was 
built with the full knowledge that it would be close to 
the Hindu temple. It was urged that, when the mosque 
was built, the Pillayar Kovil was not actually being used, 
but I do not see that that makes any practical difference. 
The Muhammadans deliberately built their mosque 
cheek by jowl with the Hindu temple, and in such a 
case the new-comer must respect the religious senti­
ments and services of the older inhabitant. It would 
be different if the service in the Pillayar temple amount­
ed to a general public nuisance, but no such case is 
put forward here. The Muhammadan sect alone cannot 
and does not represent the general public; it is only one 
section of the general public.

As to the alleged extension of the Mari Amman 
festival days, that is a point which seems to me irrelevant. 
The only ground, on which the extension is attacked 
and can be attacked in this suit, is that it is an infringe­
ment of the former decree. I cannot find that time is 
of the essence of the former decree nor is the period of 
fifteen days mentioned. In any case that decree, as I 
have heldj, applied only to music at the vnedcti and has 
no concern with music played in the public street or 
inside the Pillayar Kovil.

Îhe appellants therefore fail on the points raised by 
them. The lower appellate Court has committed no 
error of law. I would, therefore, dismiss the appeal 
with costs.

Akantakrishna A yyae, J.— I agree.
_____  ' ' K.Tl.
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