
OoHMs- Jlahi Miihctnunad Shafi v. Oommissioner of Income-tax,
SI ONf c R OF . . .

iifoME-TAx, J)elhi(l), wliere the same question arose in a slightly
V. more extreme form and was decided in tlie sanie manner.StrppAN . .

Ohettiae. Our answer to tiie question referred to us is in the 
affirmative. Tlie respondent will receive the costs of 
tHs application. Yakirs fee Rs. 250. Deposit to be
returned. O.P. No. 16 of 1929 is not pressed, and is
dismissed with costs. Vakil’s fee Rs. 100.

K.E.
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APPELLATE CIVIL,

Before Mr, Justice MadJiavan Naif and 
Mr. Justice Cornish.

1029, SAIT ASUEAM SADA SUE BHATTADU ( T h ir d

C o u n t se - p e t it io n e e )̂  A p p e l l a n t ^

V.

THE SUB-COLLECTOR OF RAJAHMUNDKT a n d  a n o ih e e  

( P e t it io n e e  S e c o n d  O o u n t e e - petitiois'e r ) , 

EesP02JDEUX8.*

Givil Procedure Code {Act V of 1908)^ sec. 1 M —Bestitution—  
Security bond for reiwn of ̂ rincipcd amount only— Stay of 
execution— Amount defosited in Gourt, drawn hy appel­
lant— Liability to interest on principal amount on resti- 
tntion, in the absence of provision therefor in the bond.

Ib. m  applioatioii tmder section 144  ̂Civil Prooedure Code, 
(1906), for restitution of an amount paid into Couxt by the 
respondents and taken out by the appellant on his giving a 
seourity bond for repayment of such amount whioh did not 
contain a provision for interest on such amount.

Held, that the party who drew out the money was liable to 
pay interest in restitution on the principal amount nndex

(1) (1929) I.L  B., 11 Lali.,88.
* Appeal against Order No. 115 of 1938.
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Section 144 of the Codej even tliougli the security bond did not 
contain a proyision for payment of interest j Indra OJiand 
Sothra v. Mr. A. H. Forbes, (1917) 2 Pat. L.J., 149 and The 
Gollector o f  Ahmedabad v. Lavji Mulji, (1911) LL.E.^ 35 Bom., 
255, followed; Alagap'pa OheUiar v. Muihukumara Chettiar, 
(1918) I.L.Ei.j 41 Mad., 816  ̂ referred to.
Appeal against the order of the District Court of East 
Godavari at Eajahmundry in E.P. No. 20 of 1927 in 
O.P. No. 16 of 1922.

G. Lakshmanna for appellant.— The appellant is a moitgagee 
of the properties^ acquired under the Land Acquisition Act j he 
applied and was joined as a party respondent in one of the 
connected appeals in the High Court in a land acquisition 
oase. He executed a security bond and drew the money 
deposited by the Government. There was no stipulation in the 
bond for paying interest on restitution of the amount taken 
"by him. Hence there is no liability on him to pay interest. 
Section 144, Civil Prroedure Code does not apply, where a 
security bond has been taken. Apart from the bond there is 
no ground of liability. Appellant is not liable for the costs, 
as he was not a party to tiie decree of the lower Court, and 
there is no liability on the appellant "under the decree. The 
decision in A lagaffa  OheUiar v- MuihuJcumara, Chetticur{V) is 
not under section 144, Civil Procedure Code.

Government Fleader (P. Venkataramcma Rao) for respond­
ent.— Section 144, Civil Procedure Code applies to this case ; 
Interest is payable under section 144, though a bond has been 
taken for the restitution of the principal amount. The bond 
does not prohibit an order for interest under section 144, Civil 
Procedure Code. The point is covered by authority j see Indra, 
CTiand Bothra v. Mr. A. S . Forhes{2), Alaga^p^d Chetiiar V- 
MutJiukumarcb Chettiar{l), and The Collector o f  Ahmedaibad v. 
Lavji Mulji{2>).

As for the liability for costs, the appellant is liable to pay 
what is payable nndei the decree by the first and the second 
claimants in the case. The latter were liable to have the costs 
set off under Order 2X 1, rule 2_, Civil Procedure Code. The 
appellant claims only through the claimants 1 and 2,

A bdsam
Sada StfK

V.
SuB-CoL-
ZEcms,
Sajae-

HUKDBT,

(1) (1917) IX.E., 41 Had., 316. (3) (1917) 2 Pat. L J.,
(3) (1911) I.L.K., 35 Bom., 25?».

54-A
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asosah JDDGMBlSrT.
S a b a  S u k

stJB-coi,. Madhatan N aie. J.— This appeal arises out of an 
Sa?- application tinder sections 144 and 151, Civil Procedura 

Code, for restitution against the third respondent in 
a ,s . N o. 256 of 1024 before this Court and also for 

the recovery of costs that were ordered to be paid by 
the claimaQts 1 and 2 in the two connected appeals 
Nos. 256 of 1924 and 324 of 1924. The facts of the 
case are stated in detail by the learned District Judge 
and need not he re-stated.

It appears that a sum of Bs. 22,614-12-0 was ordered 
to bo paid in excess by the ULsfcrict Judge to the claimants 
in a eerfcain laud acq_msition proceeding on a reference 
to him under the Land Acquisition Act. Against the 
order to pay the excess amount two appeals were prefer­
red to the High Court, one A.S. Ko. S24 of 1924 by th& 
claimants in that proceeding and another A.S. No. 256 
of 1924 by the Government. In A S. No. 256 of 1924, 
the Government filed an application for stay of execution 
of the order that the third respondent may be allowed 
on furnishing security to take the amount of money that, 
would be deposited by the Government in the lower Court* 
This order was passed on 24th September 1924, and 
the money was deposited by the Government on 9th 
October 1924. The security bond which was executed 
by the third respondent^ the appellant before us, is 
Exhibit A. In that security bonds appellant under­
takes that

* if A.S. ISo. 256 of 1924 on the file of the Madras High; 
Court should be partly or wholly decided in favour of the 
appellant and the third respondent deposits in the Court the 
said snm of Re, 22^614-12-0 or any part thereof as he may he
required to pay back nnder the decree of the High Court, this, 
bond shall he roid and of no effect, otherwise it shall remain in- 
force,*̂  ■



He withdrew the money from the Court after_ Sada Sctk
executing fcliis security bond. Tlie High Court dismissed ^
A.S. J^o. 324 of 1921 filed by the claimants who were i-ec®ob, 
respondents 1 and 2 and allowed the appeal by the mvnvst. 
'Government. A.S. Fo. 256 of 1924 to a certain extent^ mad t̂ak 
with the result that the amount to be deposited by the 
Government as compensation for the lands of respond­
ents 1 and 2 was reduced by Rs. 17jl 48-15-10 and 
the respondents 1 and 2 were made liable to pay 
the Government by way of costs Rs. 1,601-1-2 and 
Rs. 756-12-5. There was no decree against or in 
favour of the third respondent. Now. the Government 
have filed the present application for recovery of the 
amount of Rs. 17,148-15-10 plus interest upon that 
amount as well as the two sums ordered as costs from 
the third respondent. The third respondent does not 
deny his liability to pay the amount of Rs. 17,148-15-10; 
but his case is that he should not be called upon to pay 
interest upon that amount nor should be asked to pay 
the costs. The learned District Judge has disallowed 
both these contentions. In the present appeal, the 
appellant urges both these grounds.

As regards interest, the argument of the learned 
Advocate for the appellant is that under the security 
bond executed by the third respondent he undertook to 
pay the total amount. There is no provision made for 
the payment of interest and, therefore, lie is not bound 
to pay interest to the Government. The question is, 
whether there is the limitation of the liability to 
pay interest introduced in this security bond. The 
proceed ing is admittedly one under section 144, Civil 
Procedure Code, and the Court has discretion to order 
the payment of interest on. the amount which the parties 
are bound to pay back to the Government by way of 
restitution under that section. We do not think that
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4sDr.iM the security bond in any way limits the liability for the
B a d a  S u e  ' ^

D. payment of interest whicli the Oourt has got power to
MCTOB, order as against the third respondent. In the decision
OTNDfiT. reported in Indra Chand Bothra v. Mr. A. S. Forhesil),

madhavan it was held that—
N a ie , J*

“  uader section 144 of the Code of Civil Procedure^ the 
OoTiTt may in. its discretion award such interest as it chooses, 
and the fact that the principal only is secured by a bond under 
the order of the Conrt at the time of the withdrawal of the sum 
orginally decreed, does not afect the liability of the person 
ordered to make restitution to pay interest in accordance with 
the section.’"’

This case was followed by this Conrfc in the decisioa 
in Alagappa Ohettiar v. Muthulmmara Ohettiar{2). No 
doubt, the decision of our Court was not one under 
section Civil Procedure Code, but the learned
Judges followed, the principle underlying that section. 
The learned Judge of this Court, Srin ivasa  A y ta n g a e , J., 
decided against the contention that the party should be 
ordered to pay interest on the ground that the undertak­
ing giyen by the party did not provide for the payment of 
interest in that case. The learned Judges in the Letters 
Patent Appeals, following the decision in Indra Chand 
Bothra y. Mr. A. H. Forbes{\), set aside the decision. 
The decision in The Odhctor of Ahmedabad v. Lavji 

referred to by the learned Government Pleader, 
comes nearer to the point as it relates to the payment 
of compensation under the Land Acquisition Proceed­
ings, though, there was no security bond executed in that 
case. Ill that case, as in the one before us, the High 
Court reduced the amount of compensation payable to 
the claimant and, when the Government applied to 
recover from, the claimant interest upon the excess

712 THB INDIAN LAW REPORTS [VOL. Llii

(1) (1917> 2 Pat. L.J., 149.
(2) (101?) I.L.E., 41 Mad., 316. (S) (1911) 35 Bom., 265,
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amount drawn by Mm from the Court, that claim was 
allowed. It washeld—>

that the interest claimed should t)e awarded, inasmuch 
as the claimant had had the benefit of the money belonging to 
the Goyernment in excess of that to which the High Court held 
him to be entitled^ and the benefit was repiesented not only by 
the excess wrongly taken by the claimant from the District 
Court but also the amount of interest which the excess 
carried/^

W© are prepared to apply the principle underlying 
these decisions to the present case. One special feature 
of this case may be noticed and tliat is, that the Govern­
ment asked for an order staying execution ot‘ the decree 
and deposited the money when the order in favour of the 
third respondent was made here. In these circnm- 
stances, we think- the order as regards interest should be 
Upheld.

The next argument of the appellant is that he should 
not be asked to pay costs, because he was not a party to 
the suit and there was no order against him.

It is true that there was no decree against him as 
regards costs ; but, for the purpose of the present case, 
we think he stands in the shoes of claimants 1 and 2, 
and the amount which was oi’dered to be paid by the 
High Court was in favoar of the claimants. As a matter 
of fact, the appellant before us lias no claim to the 
money except through the claimants 1 and 2 and, for 
the purpose of the proceedings under the Land Acquisi­
tion Act and these connected proceedings for restitu­
tion, his interest must be considered to be identical with, 
the interest of claimants 1 and 2. And, further, in the 
security bond he undertook to deposit in Court what­
ever money he might be required to pay back under the 
decree of the High Court; that is to say, he made 
himself liable to the decree of the High Court aad the

AsPBAlf
8 a d a  Suk 

if.
SUK-OoL-
LECTOR,
E a j a h -

MCKBar.
Madhavak 
N a i e ,  J .



asurah decree of the Hiscli Court made the claimants 1 and 2 inSABi SUK °  f’ /N
V. the two appeals before it liable for costs of tlie Grovern-SOB-Cot- '•

LKCTOE, laent. In these circumstances, we upnoici the order as 
MDNDETf. regards costs as well.

Mâ van In the result, the Civil Miscellaneous Appeal is 
ifAia, J. dismissed with costs.

OOSNISH, J.— I agree.
K.R,.
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APPELLATE CWIL.

Before Mr. Justice Ramesam and Mr. Justice Cornish.

1929, 0 . M. SUBBAMANIAN (Plawtwv), Appellant,
Cctober 17,

V.

C. APPABURAI MUDALI a n d  a n o t h e r  ( D efe n d a n ts) ,  

R e s p o n d e n t s .*

Original Side Fee Rules, 0. VI, r. 1 (b) and (c)— Suit on 
Original Side— Posted for final disposal— Some defendants 
admit claim, others ex parte— Plaintiff calls one defendant 
to prove claim against ex  parte defendants— Whether suit 

disposed of^^— Applicability of clause (6) in r. 1.

Where a suit on the Original Side of the High Court came 
on for final disposal, and the first and the second defendants 
admitted the plaintiff’s claim., and the third and the fourth 
defendants were ex parte, and the plaintiff had to call the first 
defendant to prove his claim against the third and the fourth 
defendants, and the suit was decreed, held, that the suit was not 
"  disposed of within the meaning of Order V I, rule 1 (c) of 
the Original Side Fee Rules, but that the suit was decided ex 
parte with reference to some of the defendants, and on con­
fession of judgment ”  with reference to the other defendants, 
and that therefore the plaintiff would be entitled to tax his 
costs only under clause (b) of the above rule,

* Orig-iaal Side Appeal > o. 32 of 1929.


