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APPELLATE CIVIL.

Before Mr. JusHgc Walla&e and Mr. Justice 
Ana ntahrishna Ayyai\

1929, N A R A T A N A  O H E T T IA R  (F ourth D ependant)̂  A ppellant,
D ecem bor 5 .
------------  V.

K A D IR  S A H IB  and others (P laiistot and D efendants 2
AND 8j ETC.), R eSPOK'DENTS.'̂

Indian Tariff Act {V III  o f  1894)^ sec, 10 (b), construction of— 
Sale o f salt-— Payment of price including excise duty by 
purchaser to seller— Beduciion of duty subsequent to tran­
saction— Befund of excess duty to seller—Right of jpurcKaser 
to sue the seller for the refund o f duty received by the latter 
in the absence of contract to fa y  amount refunded—  
Bight of 'purchaser under sec. 10 (6).

W h ere a contract for the pnroliase of salt contained no 
provision regarding subsequent reduction of the excise duty, 
and the purchaser paid the seller the price iuGludiug the d u ty , 
payable on the salt at the time of sale, and the Government^ 
subseq^uent to the transaction, reduced the duty and gave to  
the seller a refund of the amount of such reduction, the pur­
chaser is entitled to sue to recover such amount from the seller 
under section 10 (5) of the Indian Tariff A ct (V I I I  of 1894)^  
even though there is no express provision in section 10 (5) for 
the institution of a suit by the purchaser.

Second Apphal against the decree of the Court of the 
Snlaordinate Judge of Tinnevelly in Appeal Suit 47 
of 1926, preferred, against the decree of the Court of the 
District Munsif of Tinnevelly, in Original Suit No. S21
of 1924.

Section 10 of the Indian Tariff Act (Y III  of 1894) 
rims as follows : —

In the event of any duty of customs or excise on any article 
being imposed, increased or decreased or remitted after the

* Sec ond A p p e a l  No. 1 8 3 9  of 1926.



making of any contract for tlie sale of suoli article without Nahayana 
stipulation as to tlie payment of duty where duty was not 
chargeable at the time of making of the contractj or for the K a d i e  S a h i b . 

sale of such article duty-paid where duty was chargeable at 
that time^—

(a) if such imposition or increase so takes effect that the 
duty or increased duty, as the ease may be [or any part thereof], 
is , paid, the seller may add so much to the contraot-price as 
will be [equiyalent to the amount paid in respect of such duty] 
or increase of duty^ and he shall be entitled to be paid and to 
sue and recover such addition, and

(5) if such decrease or remission so takes effect that the 
decreased duty only or no duty, as the case may be, is paid, the 
purchaser may deduct so much from the contract-price as will 
be equivalent to the decrease of duty, or remitted duty, and he 
shall not be liable to pay, or be sued, for, or in respect of  ̂ such 
deduction.

F. Rajagopala Ayyar for appellant.
T. M. KrisJinasami Ayyar for first respondent.
P. N. Marthandam for third respondent.
T. B. BamabhadmcJiariyar for fourth respondent.

The JUDGMENT of the Court was delivered by
A nantakeishna. A tta 'b, J.— The fourtii defendant is Ananta- 

the appellant in this second appeal. The plaintiff is a a S ^ j .  
salt merchant trading at Erode. The defendants, it was 
alleged, were trading at Tinneyelly in salt. The plaint­
iff purchased from the firm of the defendants^ in March 
1922, 400 baga of salt. The salt ’was sent by the defend­
ants to the several places mentioned by the plaintiff.
The plaintiff paid the defendants the price of the salt 
which included the excise duty of Rs. 2,000 charged on 
the 400 bags calculated at Rs. 5 per bag according to 
the rate of excise duty prevalent at the time. The 
transaction took place on the 5th March 1922. Subse­
quently the Government of India reduced the excise 
duty on salt from Rs. 5 to Rs. 2 -8 -0  per bag. It was to 
have effect from a date prior to the 5th March 1922. The
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NARAvANi defendants' fii'm accortlinglj obtained refund from the 
c h f o t i a b  o! Rs. 1,000 representing the difference in

Kaei^abib. excise duty at tlie rate of Bs. 2-8^0 per bag in 
km?h*nI respect of the 400 bags. This amonnt was received by the 

AttAR, J. of the defendants on 1st April 1922. The plaintiff 
instituted the original Biiit in the Court of the District 
Munsif of Tinnevelly claiming the sum of Es. 1,000 
■which the defendants got from the Government, with 
interest thereon. The plaintiff abo alleged in the plaint 
that there was a specific agreement between the parties 
at the time of the transaction that in case the Govern­
ment should reduce the excise duty on salt, then the 
plaintifi should have the benefit of the said reduction 
and the defendants who dealt directly with the Govern­
ment should, on obtaining such refund, pay the same 
over to the plaintiff. The defendants in their written 
statement denied the specific agreement set up by the 
plaintiff. The fourth defendant pleaded that he was not a 
partner in the firm of the first defendant. With reference 
to the general allegation in the plaint that under the 
Indian Tariff Act the plaintiff was entitled to this sum 
of Rs. 1,000 even though the specific agreement set up 
by him be not proved, the defendants contended that, 
on a proper construction of section 10 of the Indian 
Tariff Act, the plaintiff was not entitled to the refund of 
the same. Both the lower Courts held that the fourth 
defendant was a partner in the firm of the first defendant. 
They also found against the specific agreement set up 
by the plaintiff with reference to the revision of the salt 
duty at the instance of the Government. Both the 
lower Courts, therefore, decreed the claim of the plaintiff 
on the ground that, on a proper construction of section 10 
of the Indian Tariff Act (^VIII of 1894), in cases where 
subsequent to the contract of sale there is a reduction 
of duty on salt, the purchaser is entitled to the benefit
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of suoli reduction. The lower appellate Court further Naeatana
Chettiar

found that tlie defendants must be taken to iiaye pnr- -w.
Kadib. Sahib.

cliased the salt from the Government as agent ot the —
plaintiff, and in that view also the defendants were bound krish.va 
to refund to the plaintiff the sum of Rs. 1,000 wh.ich 
they got from the Government. This second appeal has 
been preferred by the fourth defendant, and, on his behalf, 
his learned Advocate raised two contentions before us.
The first was that the lower appellate Court was in error 
in having allowed the plaintiff to set up a new case of 
agency, whereas in the plaint the case set up was one of 
sale. The learned Advocate drew our attention to the 
plaintj^ where there are no allegations regarding any 
agency, and also to the circumstance that no issue had 
been raised with reference to this question of agency.

The second contention that he raised related to the 
construction of section 10 of the Indian Tariff Act. He 
drew our attention to the corresponding section of the 
English Finance Act of 1901 and he argued that, though 
the Act purports to revise the terms of the contract 
between the parties, the Legislature has taken, as the 
critical period with reference to which adjustment has 
to be made, the time of delivery of the goods. He drew 
our attention to section 10 of the English Act where 
the word “ delivery ” is used. He also drew our atten­
tion to section 20 of the Customs Consolidation Act of 
1876 where the words used are “  time of clearance or 
delivery.” He also drew our attention to certain deci­
sions where the Court while dealing with the Indian Act 
used the word delivery ” in the course of the judgment.
We, however, feel ourselves unable to accept this conten­
tion of the learned Adyocate. Section 10 of the Indian 
Act, which evidently was taken from' the Bnghsh Act, 
does not use the word delivery ” or “  clearance ”, The 
difference in language and omission of these words, is
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nabaya.n-a rather significant. It may be tlaatj as a matter of oon- 
V. venience, the point of time relating to delivery may be a 

Kadik̂ hib. point with reference to which adjustment of
KRisM̂r rights of parties could be regulated. But we feel our-

AyifAa, J. bound in construing section 10 of the Indian Act
to be guided by the express terms of the Act. As the 
terms “ delivery ” or “ clearance ” have been, as we take 
it, intentionally omitted in the Indian Act, we are led 

' to infer that there has been some change of policy in the 
Indian Act from that of the English Act. The learned 
Advocate for the appellant then argued that the test 
to be applied is whether the transaction between the 
parties had been, as he said, “ closed ” or not. Here 
again the wording of the section does not, in our view, 
lend support to this contention. As we read clause (a) 
of section 10, that gives to the sellerj in cases where 
the duty has been enhanced after sale, the right to 
recover such additional duty from the purchaser. This 
clearly, in oar opinion, contemplates a case where the 
accounts between the parties had been settled and the 
purchaser had paid the seller the whole of the price 
agreed between the parties. If with reference to clause 
{a) a seller is entitled under this Act to recover from 
the purchaser, even though the transaction had been 
“ closed” , the amount of the extra duty that he had to 
pay* one fails to see why a different policy must be taken 
to have been adopted with reference to clause i h) of the 
same section. Clause (/>) of the section gives the pur­
chaser the benefit of any decrease of duty. It declares 
that the purchaser may deduct so much from the con- 
tract-price as will be equivalent to the decrease of duty 
or remitted duty; and it proceeds further to enact that 

he shall not be liable to pay or be sued for in respect 
of such deduction ”, The learned Advocate drew our 
attention to the change of language used in clauses ( ce.)
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and (h) of the section, and lie argued that, wMle it is N'A.siTiNA
Oh et XX a s

specifically mentioned in clause (a) that the seller in ».
case of increase of duty is given the right to sue for and —
recover such addition from the purchaser, clause (6), 
according to his suggestion, does not specifically entitle 
the purchaser to sue for and recover the difference.
But clause (6) contains the words But a purchaser 
shall not be liable to pay or be sued for in respect of 
such deduction.” It contemplates a case where, when 
a suit is instituted against him, he can plead that in 
respect of this difference he is not liable. In our opinion 
the words “ he shall not be liable to pay ” also cover a 
case where he (the purchaser) might have already paid 
the whole of the amount originally agreed to. When 
the Act declares that he shall not be liable to pay a 
particular amount, it would follow that, if he had in 
fact paid the same, the general law would allow him to 
recover back what he had paid but was not bound to 
pay. "We think that no sufficient grounds have been 
shown why the section should be construed in favour 
of the seller in one way, but against the purchaser in 
another way. We think that, reading clauses (a) and {£), 
it is reasonably clear that the intention of the Legisla­
ture was to revise the terms of the contract between 
the parties so as to give to the one or to the other the 
benefit of the increase or the decrease of duty in such 
cases.

With reference to the decisions that were quoted 
before us, we may at once say that no direct case, in 
which the question that has been raised before us arose 
for decision, has been quoted to us The decision in 
ProhJiudas v. Ganidada{l) was a ease where the 
question arose whether a purchaser would be entitled
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n a b a v a k a  to the benefit of tlie revision of tariff valuation. The
Oheitiar Ooimcil lieLd tiiat revision of tariff valuation was

eaijî ahib. different from revision of tariff duty. That was
krishn'1’ also the case in Hajee Shakoo Gani v. SahapatU P illai(l), 

Aytae, j. the actual decision in that case should not be
taken to lay down correct law after the decision of 
the Privy Council in Probhudas v. Ganidada(2). 
With reference to the use of the word “ delivery ” 
in those two cases, we tbink that the word delivery ” 
should not be taken to have been used with a view to be 
an authoritative ruling on section 10 of the Indian 
Tariff Act on the question now before us. We are 
governed by the wording of the Indian Act. In the 
case of Hajee SJiahoo Gani v. Sahapathi Piilai{l),
the learned Chief Justice remarked that the Indian 
statute drafted bodily in section 10 the wording of the 
English Act. But a reference to the wording of section 
10 of the Indian Act would make it clear that, except 
in a very general way, that observation is not strictly 
correct with reference to the particular question we have 
to decide in the present case. In any event we feel our­
selves bound to construe section 10 of the Indian Act 
according to its wording ; and for the reasons we have 
mentioned we feel ourselves unable to accept the con­
tention raised by the learned Advocate for the appellant 
on this point. On the question of delivery being the 
test, there is one other point which would be against the 
view suggested by the learned Advocate for the appel­
lant. It is not uncommon that, according to mercantile 
contracts, deliveries are stipulated for, and in fact made, 
loug before the time when the price is to be paid. In 
cases, therefore, where delivery is made earlier and the 
price is agreed to be paid later— say, a month after the
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date of delivery— uader section 10 (a) of the Act. the
 ̂ . . ■' 0HBTT1A.B.

seller would b© entitled to claim the increased duty,
, K a d i b , S a h i b .

wMcli in the meantime had been imposed by the Legisla- — -
ture. This also goes against the contention of the keishna

learned Advocate for the appellant, that the time of
delivery is to be taken as the critical point in construing
section 10 of tlie Indian Act.

For tkese reasons we think that the purchaser was 
entitled to the benefit of the reduction in the duty in 
the present case.

No question of limitation arises because the suit was 
filed within three years from the date of th.e defendants’ 
getting th.e refund from the G-overnment. Under the 
Act, whenever a seller receives a refund of such, duty, he 
has to pay the same to the purchaser; and that being so, 
we find that the plaintiff had a cause of action in this 
suit and that the defendants were bound to refund to the 
plaintiff the sum of Rs. 1,000. For these reasons we 
hold that the lower Appellate Court was right in its 
construction of section 10.

On the question of agency found by the lower Appel­
late Court, we are clear that it was not open to it to 
allow a new case of agency to be set up by the plaintiff 
for the first time in appeal, and we do not. agree with the 
learned Advocate for the respondents that the judgment 
of the lower Appellate Court could be sustained on that 
ground.

We, however, agree with the lower Appellate Court 
as regards the construction of section 10.

In the result, the Second Appeal fails and is dis­
missed with costs.

K,R.
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