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APPEAL PROM ORIGINAL CIVIL.
Before Sir Richard Garth, Knight, Chief Justice, and Mr. Justice

0  u n n in g h a m .

KOYLASII CHUNDER DOSS a n d  O T ncns ( P l a i n t i f f s , )  v- TARINEY 
CHURN SINGH EE a n d  a n o t h e e  ( D e f e n d a n t s . )

Specific Performance— Contract— Letters— Earnest money.

Tlie defendant in tlio name of liis wife wrote to tlie plaintiffs a letter, 
tlie material portions of which was as follows :—

“ The value of your house, No. 10, Rutton Misfcry’s Lane, has been 
fixed through the broker at Rs. 13,125 ; agreeing to that value I  write 
this letter. Please come over to the house of my attorney between
3 and 4 this day with the title deeds of the house, and receive the earnest. 
There shall be no doing otherwise.”

The plaintiffs through their manager wrote in answer to the defendant’s 
wife :—

“ You having agreed to purchase our house for R«. 13,125 have 
sent a letter through the broker, and we are agreeable to it, and we will 
be present between 3 and 4 this day at your attorney's, and receive the 
earnest."

The plaintiffs and defendants met at the attorney’s office in the 
absence of the attorney, and no inspection of title deeds or payment of 
the earnest money therefore took place.

H eld , in a suit for specific performance of the above contract, that the 
first letter contained no absolute proposal or undertaking to purchase, 
but merely fixed the price to be given for the hnuse, leaving the inspec
tion of title deeds and the payment of earnest money to be settled at the 
meeting asked for.

Tliat botli parties having treated the payment of earnest money as 
nn element iu the contract, the contract could not be completed till the 
amount of earnest money had been ascertained.

T h i s  was an appeal from a judgm ent o f  M r. Ju stice  P ig o t, 
dated tlie 29tli June 1883.

Tlie plaintiffs alleged that on the 3rd o f Septem ber 1883 they  
agreed to sell to one Tariney Churn Singhee, in the name o f his 
wife, R unginee Dossee, a certain house in Rutton M istry’s Lane 
in Calcutta for the sum  o f Rs. 13,125 ; these term s being set
tled by a broker named Hurro Cliunder Ghose, who brought 
about an interchange of letters between the plaintiffs aud the 
defendants, which letters ran as follows :—

To Baboo K o t l a s h  C h u n d e b  D o ss  and Baboo G ib e x d b o  N a t h  D o s s ,  

M o h n s s o y s .
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Tha value of your house, Nn. 10, Itutton Mistry’a Lane, in Pnttuldanga, 
lms been fixed through Sreejoot Hurro Chunder Ghose, broker, at Rs. ]3,125;~ 
agreeing to this value I  write this letter. Please come over to the house of 
the attorney, Baboo Mooraly Dliur Sen, this day between 3 and 4 o’clock in 
the afternoon with tlie title deeds of the house and receive the earnest. There 
shall be no doing otherwise. Finis. 1289, 19th Bliadro,

(S d ,) IicN G iN E E  D o s s e e .

To S k e e m t j t t y  U U N aiN E E D o s s e e ,  Mohassoy.
You having agreed to purchase our house, No 10, Hutton Mistry’s Lane, 

in Arcooly, for Us 13,125, have sent a letter thia day through Sreejoot Hurro 
Chunder Ghose, broker, and we are agreeable to it, and between 3 and 4 o’clock 
in the afternoon this day we will be present at the honse of your attorney, 
Sreejoot Baboo Mooraly Dhur Sen, Mohassoy, and receive the earnest. Finis. 
1289, 19th Bhadro.

(S d .)  K o y l a s h  C h u n d e e  D o s s .

G i u e n d b o  N a t h  D o s s .

Tlie plantiffs called at tlie defendants’ attorney’s office, and m et 
the defendants in the absence o f their attorney, and alleged that 
Tariney Churn Singhee on that occasion agreed to abide by bis 
wife's letter, and promised to let them  know the next day when  
the agreem ent sbould be carried out.

On the 5th September 1882 tlie plaintiffs wrote to the defendants 
calling on them to perform their contract, or in default threat
ened to bring a su it against them in two d ays’ time.

On the 7th the defendants’ attorney wrote to the plaintiffs* 

d en yin g  having entered into any contract. The plaintiffs then  
brought this su it for specific performance o f  the contract.

The defendants contended that the broker had m isstated the 
num ber o f  rooms in the house, and that the letters interchanged  
wero m erely prelim inary to the sign in g  o f the necessary agree
m ent o f sale, aud did not am ount to an agreem ent or contract 
to purchase, and that if  they did am ount to a contract, such  
contract was obtained by fraud and m isrepresentation o f the 
plaintiffs’ agent.

A t the hearing the broker stated that wfth regard to the w riting  
of tlie letters he had said to the defendants : “ I f  you  have made 
tip your mind to take this house g ive  me a pucaa contract that
I  may take it aw ay,’' and that he considered the second letter to 
be the pucca contract.

N o evidence was given by the defendants.
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Mr. Allen (with him Mr. Trevelyan) for th© plaintiffs.

Mr. jSonnerjee (with him M r, M . P. Gasper) for the defen
dants, contended tlmfc no condition as to possession baing men- 
tioued iu the letters, and there being n tenant in the house, there 
was no contract that could le  specifically performed, the mutter 
only being iu the region of negotiation, 110 details of the contract 
having been given; and cited Williams v. Briscoe (1); Iimnmens v. 
Robins (2) ; The South Wales Railway Co. v. Wglhes (3) ; Iiud . 
dlesion v. Briscoe (4).

Mr. Trevelyan ia  reply.

P i g o t ,  J .,  fo u n d  t b a t  th e  le t te r s  c o n te m p la te d  a  fu r th e r  w r i t in g  

b e in g  d ra w n  u p  a t  th o  a t t o r n e y 's ,  a n d  h e ld  t h a t  o n  th e  d o c u m e n ts  

a n d  fa c ts  i t  h u d  n o t  b een  p ro v e d  t h a t  tl io  d e fe n d a n ts  e n te r e d  

in to  th e  c o n t r a c t  su e d  ou , a n d  th e r e f o r e  d is m is s e d  th e  s u i t ,

Tlie plaintiffs appealed.

The Advocate-General (Mi*. Paul), Mr. Allen and Mr. Doss fov 
the appellants.

Tlie Advocate-General.—Section 4 of tbe Contract Act (cl. a) 
shows us that all that is required to make a contract is a proposal 
and an acceptance.

Section 12 (cl. c) of the Specific Relief A ct gives an example 
of a contract which may be specifically performed. N ow . we 
find exaetly those conditions iu our contract, vis., in the letters.

[GUimi, O.J.— I  fail to see any finality of tho agreement, the 
letter asks you to accept the earnest money, and there can therefore 
be no contraot till the earnest money is accepted,]

I  say the earnest money is immaterial to the contract, the case 
has not been decided on that g round; but because the letters 
are said only to amount to a preliminary agreement to a 
contract.

The case of liossi/er v. Miller (5) lays down that such a corres
pondence amounts to a contract, and that tbe only essential 
requirements to form a contract are the parlies, the subject* 
matter and the p rice; all of which we have in our letters.

(1) L . R ., S3 Oh D., 441. (3) 5 do G. ill. nnd 860.
(2)  3 do G. J .  mid S. 88. (4> 11 Yesey, 583.

(5) L. II., 3 A p. Oas., 1124 (1143).



VOL. X.] CALCUTTA SERIES, 591

[Garth, C .J.— For three reasons tlie letters were never intended
to be a contract, vie :—

(1) Euruest-inoney was intended to  pass.
(2) The title deeds were to be produced.
(8) The parties were to m eet a t an attom oy’s doubtless to 

draw up some sort of an agreement.]
Eidgway v. Wharton (1) shows that an attorney in drawing up. 

a deed cannot alter the terms of the contract, the letters there
fore form the contract.

B m n m e ll v. Jenkins (2) was a case where a  plaintiff wrote 
say ing : “  I  offer such aud such a  share for your leasehold 
property, this offer being made subject to the conditions of the 
lease being modified to my solicitor’s satisfaction.”  Modifications 
were made, and the Oourt of Appeal held that notwithstanding, 
the reference to  a fu ture contract, the letters constituted it 
complete contract.

As regards the question of earnest money ; in  England ear- 
nest money is a good legal symbol in cases where Lhore is no 
written contract, bu t where there is a contract in writing, i t  is 
valueless, it luis no legal significance. The S tatu te of Frauds does 
not apply to  natives.

But oven supposing that it  has a legal significance, the new 
lieei'bhoom Coal Co v. Bnlaram Mahata (3) shows that urn 
certainty is no sufficient ground for a party  being refused spocific 
performance of a contract, so the fact tha t the amount o f earnest 
money was n o t settled, is no ground for refusing us relief.
. As regards our taking the title deeds the next day, we could 

not get specific performance till we had given a good title, but we 
were not bound to make out a good title the next day to the one 
on which the letters were sent, even if we were bound to take the 
title deeds the next day and did not do so, that would only 
entitle the other side to a t most to damages, bu t would ap t 
put an end to tho contract. I  rely on the letters and the 
evidence of the broker who alleged that the  letters were io make 
the contract p im a — how can it be said that production of the 
title deeds formed part of the contract’—it is one of.tlie matters 

(l) 6 H . of L. Cas., 288. (2) L. K.,8 Ch. 1>., 70;
(3) I. L. B., fi Cftlc., 932.
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that ari.se after the contract lins been made, the stage of contraot 
is th mi passed.

Mr. Allen on the snma side. As to what is necessary to com
plete a contraot, see Fry on Specific Performance, p. 145, para. 
824. This is a parol contract evidenced Ivy tha letters. Foiole v. 
Freeman (!)  shows that specific performance has even been given 
of letters which wore not intended at the time to be a complete 
final agreement.

Kennedy v. Lee (2) shows that all that is required to make 
n contraot is, that tlie amount and nature of the consider
ation to be paid and received should be ascertained, together with' 
a reasonable description of tho subject-matter of the oontniofc. 
In  fact that the parties should bo a to n e —and when onuo at one, 
nothing can vary or alter such a contract.

T/iomas v. Dering (3) establishes that, although there m aybe 
no intentiou at the timo of malting a con track, of making a com
plete contraot, yet the Courts will onforoa ifc.

The Proprietors o f  the English and Foreign Credit Co. v. Ardnin
(4) is an authority to show that the do loud ants arc precluded from 
Baying the letters are not a propop contract, we having understood 
their letter to he an unconditional acceptance.

Hussey v. Horne-Payne (5) ; Roddy v. Fitzgerald (6); Sanderson 
v. The Cockermoutfi and Workington Railway Co. (7) were 
also  c ite d .

Mr. Bonnerjee for tho respondents citod Williams v. Briscoe (8) 
and liunmens v. Robins (9).

Judgments of the Court were delivered by G arth, O.J., and 
C u n n i n g h a m ,  3.

GrAimi, C .J.—This suit is brought to on force tho specific per
formance of a contraot for the purchase of a house.

The lower Court held that tho alleged contract was uot proved, 
and dismissed the suit.

(1) 9 Ves., 351. (5) L. R.} 4 Ap. OnS., 311.
(2) 3 Mev., 441. (G) 0 11. o f L . G ib., 823 (876).
(3) I K een, 729. (7) I I  Bonv., 497.
(4) L, R,, 6 ISng. nnd It'.. Ap., 80. (8) L. JJ., 2 2 ,Ch. t>.( 441.

(JO 3 Do. G. J .  and S., 88.
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The plaintiff has appealed to tins Court, and he has relied in 
support of his cage upon two letters, which passed on the 3rd of 
September 1882, aa wall aa upon the conduct of the parties, aud a  
conversation whiish occurred on the afternoon of tho sama day 
after the letters were exchanged*

The negotiation, i t  seems, was brought about by n house 
broker named H urro  Chunder Q-hose, -who knew tlmb the 
defendant was on the look-out for a house in tlie particular 
locality, and proposed to him to buy thia one. After looking 
over a portion of tlie house, and hearing Hurro Chnnder’s descrip
tion of it, the defendant at Hurro Chunder’s suggestion wrote 
the following letter to the plaintiffs in his wife’s name r—

T o Sreejot Baboo K osxash  OscfrDBtt Doss, and  Sreejofc B ilbao G xeiwdea 
N a t h  D o s s ,  MolmRsoy.

The value o f  your ho«ne, N o . 10, Rutlon Mifltry's Jjaua, in P utuldani'nh, 
lias been fixed  through Sreejoot; Hurro Chunder G hose, broker, a t R s. 13,125, 
agreeing to th a t value I  w rite th is  letter. P le/ixe com e over to tlie  house o f  
the attorney, B aboo M oorn ly  D lm r Son, M o h a sso y , this day betw een 3 and
4  o’olook in th e  nftevnoon. w ith  th e  t itle  deeds of th e  house, nnd reooive the  
earnest.

Xhere sh a ll be 110 doing otherwise. F in is . 1289, 19th  B lm dra,

S roo R u n g in ij b  D o bsek , n o w  r e s id in g  

iu  the house N o . 4 9 , Jliauaupukm',
B y  the pen o f  Sree K iso b y  M o ir tw  G h o se .

Upon rea e iv ing  th is  le t te r  from  H urro Oh undor, tlie plaintiffs through their  
manager wrote the fo llow in g  letter  to  the defendant's w ife : —

To Sreomatty 'R u n q in is e  D o h s e e , Mohnssoy.
Y ou havin g  agreed to purohase our house, Wo. 10, B utton Maatry's Lane, in  

Aroooly, for R s . 13 ,125 , linvs sent ft letter th is day through Sreejoot H urro  
Chunder G liose, broker, and wo are agreeable to it ,  nnd betw een 3 and  4  
o'olook in tho  afternoon thia day w e w ilt be present at tho house oF your  
attorney, B aboo M ooraly D h uv  Sen NLoliasaoy, nnd receive the earnest. I'in ia . 
1289, 19tli jBUudro.

Sree K otea sh  Ohttndke D oss, 
and

Sree G ib in d h o  N a t h  Doss,
B y  the pen of S ree  M o h in d u o  N  ath JIooEttBJi.

The plaintiffs contend tha t these letters constituted, and were 
intended to constitute, a puoctt or binding agreement. Tha 
defendant on the other hand contends that they were only in- 
tenilud as commencing the negociution, which was to have been
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completed by tbe payment of tlie earnest money, and tbe execu
tion of a regular byna contract.

Afc the trial, however, ilo evidence waa given on behalf of the 
defendants. Tlio learned Judge decided against the plaintiffs oil 
their own showing ; and I  think that he was right.

I t  seems to me that tlie roal question is, wliether tlie two 
letters, which were exchanged ou the 3rd of September, do, iu fact, 
constitute a complete and binding agreement.

For the purpose of determining this question, we m ust gather 
the intention of the parties from tho letters themselves, and not 
from wlu>t was said or intended before tho letters were 
exchanged.

In  oonsoquence of some doubt bfiling suggested during tile 
argument, as to wliether tbe letters bad been correctly translated, 
we sent for one of the Court interpreters, and asked him to 
translate them in open Oourt. His translation agreed substanti
ally with that which had beon previously furnished, and by the 
aid of it the construction which I  pu t upon the defendant's letter 
is th is :

<( As tiie value of yonr bouse has been fixed by H urro Oh under, 
the broker, a t Rs. 13,135, and as I  agree to tlmt value, t  write this 
letter to request that yon will come to  the house of m y attorney, 
Mooraly Dhur Sen, between 8 and 4 o’clock to-day, bringing 
with you the title deeds of your house, and receive the earnest 
money. I f  you will not fail me in this, I  will not fail you.”

The letter in answer appears to meau this.

“ As you have agreed to purchase m y house for Its. 28,125., 
and have sent me your letter to tlmfc effect, wo agree to your 
proposal, and will be a t  the house of your attorney to-day 
between 3 and 4 o’clock, and receive the earnest m oney,”

Mr. Allen bas contended that the first portion o f  the defen
dant's letter is an absolute proposal by him to buy the house for 
the sum named, independently of fvll other considerations./ and 
that the remainder of tho letter forms no part of tlie • proposal, 
but merely suggests the time, place and m anner in  which tbe 
proposal is to be enrrijad out.

I f  this wore really bo, I  should quite agi’Oe with Mr. Allen that
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the case would came within the principle of Roa&iter v. Miller ( I ) ,  
aud the other authorities to which he has very properly 
culled our attention. But, I  cannot take that view of the 
letter. I t  contains, aa ifc seems to me, no absolute proposal 
or undertaking to purchase the house; w hat liad been done 
at thnt time, with tho aid of the broker, was merely to ascertain 
the proper p r ic e ; and all that the defendant meant to say 
-was “ so far as price is concerned, I am  quite oouteut with thnt 
whioh my broker has fixed 3—aud if you are also content, I  beg 
you will come to m y a tto rney’s office with your title deeds when 
we arrange m atters, you shall receive the earnest m oney /'

Ilis intention, as it seems to me, was th a t the matter should ho 
finally settled a t the attorney’s office; and two very importaufc 
mutters were left for that occasion ;— namely* the inspection of 
tlie title deeds, and tho am ount and payment of the earnest money* 
I t was very proper that tlie defendant should not commit himself 
to any binding contract, till he knew something at any rate of 
the nature of the plaintiff's title, and as regards the earnest money, 
it must be observed that both parties trea t th a t as an element iu 
the bargain. IIow then could the contract be said to be complete 
an d  binding, un til the am ount o f the earnest money had been 
ascertained.

In  point of fact no meeting took place a t tlie attorney’s office, 
been use the attorney was not there, and the defendant refused to con
sult any other a tto rn ey ; bu t suppose the meeting had taken pi ace j 
and the parties had been unable to agree ns to the amount of the 
enrnest-money, how could i t  possibly have been said tha t they had 
arrived at any binding agreement.

M r. Allen tri§d hard to escape from this difficulty iu oue of 
three w ays:—

l « t —By the  argum ent, which I  have already mentioned, 
hat the payment o f  tho earnest money did not: affect the coutracli 
itself, but only the way iu whioh it was to be carried out.

B ut it seems to me tha t both parties treated ifc .as ou element 
in the co n trac t; and if  so, the contract could not he complete until 
the amount of the earnest money was ascertained.

( 1 )  L .  R . ,  3  A j> . Ca>*., 1 1 2 4 .
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2n dly .— H e argued that the Oourt could ascertain the am ount 
o f the earnest m oney, as it  has ascertained iu several cases the  
price o f the property sold.

B ut tlie amount to be paid for earnest m oney m ust from its  
very nature be a m atter o f  agreem ent between the parties; it  
cannot be ascertained by the Court, for the best o f  reasons, 
because it is paid not oil tlie completion but on the making o f the 
co n tract; or at any rate at some tim e before the com pletion.

3 r d ly .— Then lastly , Mr. A llen  argued, that assum ing the earn
est m oney to have been an elem ent in the contract, his clients were 
content to waive it. B u t no notice o f any waiver appears to have 
been g iv e n ; and even  i f  it  had been, the defendant had by that 
tim e repudiated the contract. I f  the contract was incom plete and 

not binding on the 3rd o f  Septem ber, nothing that was after
wards done by the plaintiffs could have made their position any  
better.

I  am satisfied, on the whole, that looking to the letter itself, the 
defendaut never m ade or intended to make any absolute proposal 
to purchase the property. I  think he never intended to bind 
him selfs to any thing, till his attorney knew som ething o f  the  
plaintiff’s title, and the am ount o f  the earnest m oney had been as
certained.

A s soon as these additional matters had been adjusted, the ear
n est money would have been paid and a byna contract prepared. 
That is undoubtedly the usual course in native transactions o f  th is  
kind ; and it seem s to m e that what was said by the plaintiffs’ 
m anager in g iv in g  liis evidence strongly  confirms that view .

Then lastly , Mr. Allen  contended that what was said by the 
defendant when the parties m et afterwards at Baboo M ooraly Dhur 
S en ’s office was sufficient to constitute a binding contract accord
in g  to the plaintiff’s m anager’s evidence, the defendant said :
“  B y the letter you  have given  me, you  have bound you rse lf to 
sell the property to me, and by tho letter I  have g iven  you,
1 have bound m yself to take the property.”

Even assum ing this to be true, I  think it makes the plaintiffs’ 
case no better. I t  was no now prom ise, !>ut on ly  a reference to



tbe letters which hnd passed ; and I  don’t tliiulc i t  would justify 
us in putting a different construction upon the letters, than th a t 
which they bear upon the face of them. Besides which, as tlie amount 
of earnest money was not then fixed, the words said to havo been used 
by the defendant would uot relieve the plaintiffs from that difficulty.

But' even if  I  were disposed to take a different view of the 
evidence of the plaintiffs’ manager, I  think we should clearly be 
bound, before deciding iu the plaintiffs' favor, to give the defen
dant an opportunity of contradicting this statem ent, and going 
generally into his case.

The learned Judge, ns we understand, dismissed the suit upon 
the plaintiffs’ own evidence, and without calling upon the defendant 
to go into hia case. A b i t  is, I  agree with the Court below aud 
thiuk the appeal should be dismissed with costs on scale 8.

C u n n in g h a m ,  J .— I  also think th a t the original Court, was right. 
The main argum ent in the appeal was that as the parties to tho con
tract, the subject-m atter aud the price were all ascertained, there 
was a binding agreem ent from, which neither party was a t liberty 
to recede. This rule, however, cannot be applied without quali
fication to  the present case. The cases to which reference has 
been made—llulgway  v. Wharton (1) j Rossitev v. Miller (2) ; 
Bonnewell v. Jenkins ( 3 ) Vrossley v. ftlayoocfc (4 ); Ghinnock v, 
Marchioness o f  Ely  (5 )—in my opinion, establish the .rule that, 
if  the m aterial ingredients of, tho agreement are ascertained, 
and if there bo a distinct offer on one side, and a distinct 
acceptance on the other, a contract arises, notwithstanding that 
the parties m ay have recorded their intention tha t it shall be 
put into a  more formal shape by a solicitor. B ut on the othev 
hand, if on the  tru e  construction of the correspondence and 
evidence, ib appears to have been the intention of the parties 
that they are not to be bound till the agreement has been put 
into n formal shape and approved by them, then the parties 
ought n o t to be bound till that formal document has been
executed. In  tha present instance I  think that tlie proper bon*

(1) 0. H . L. 288. (3) L. R.. 80K. D.,7,0.
(3) L. R>, 3 Ap. Can,, 1124. (4) L. K,, 18 Eg., 180.

(5) * 4 de G. J. 4  S., 688.
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strnctiori to be put oil the letters ia, tlmt the defendant1 did 
intimate his intention, not to be bound till the deeds had beeu 
produced at his attorney’s, and with liis attorney’s Approval tlie 
byM 'putro executed, and the b ym  or earnest money paid,

I  concur on the gronnd on whioh the original Court held this' 
to be the right construction, and especially on the fact that 
neither of the letters was written by the oontractiug parties, and 
that the request iu the defendant’s letter to tlie plaintiffs to  comet 
over to the house o f Mooraly Dliur with the title deeds was not 
agreed to in the plaintiffs’ letter, nor wns in fact complied with, 
I  concur accordingly in thinking that the original Court was right 
in dismissing the appeal.

Appeal d im im d ,
Attorney for plaintiffs; 6 . 0 .  Dlmr.

THE IN B U N  LAW UEPQRTS. m u  X.

Attorney for defendants': M o m ly  Dkur.Sm*


