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APPELLATE CIVIL— FCTLL BENCH.

Before Mr. Eora.ce Owen Compton Beasley^ Chief Justice, 
Mr. JustiGd Krishnan Pandalai an,cl Mr. Justice 

Gurgenven.

1929, PALANI GOUNDAN (ALiENEE-pETirioNBR)  ̂ Petitioner,
November 13.
--- ---------  ■y.

THE OFFICIAL RECEIVER OF COIMBATORE 
(Respondent), R espondent.*

Ss. 5, "57 (2), 43 (1) of the Provincial Insolvency Act (F  of 1920) 
— Sec. 148, Civil Procedure Code (F of 1908)— No applica
tion in time for discharge of insolvent— Annulment of 
adjudication, when mandatory— Power of Court to extend 
time for application.

Under section 27 (2) of the Provincial Insolvency Act, the 
Gotirt can extend the time for an application for discharging an 
adjudicated insolvent. Hence the words the period specified ’̂ 
ill section 43 (1) of the Act, mean the period either originally 
fixed or subsequently extended from time to time. Though if a 
debtor does not apply for discharge within the period 
specified/^ the Court is bound to annul the adjudication and 
section 43 (1) is in this sense mandatory, yet if no express order 
of annulment is passed, as it should be passed, an annulment 
does not ipso facto take place. Until such an express order is 
made  ̂any one can apply fox extension of time fox discharge and 
the Cotirt can, by virtue of sections 5 and 27 (2) of the Act and 
section 148, Civil Procedure Code, extend the period, whether the 
application for it is made before or after the period specified ; 
CUnnappa Beddy v. Tfiomasu Reddy, (1927) I.L.R., 51 Mad., 
839, overruled ; Gopal Ram v. Magni Bam, (1927) I.L.B., 7 
Pat., 375, followed. Bhadri Narain v. 8heo Koer’ (1889) 
I.L.R., 17 Calc., 612 (P.O.), applied.

Petitions under section 75 of Act V of 1920 praying 
the High Court to revise the orders of the District

* Civil Revision Petitions IToa. 1349 and 1350 of 1§28.



Court of Coimbatore, in C.M.A. Nos. 69 aad BS of ]928 GoGNDiH
preferred aefain&t the orders of the Ooiirfc of the »•

.  .  .

Subordinate Judge of Coimbatore, made respectively in Receiver,
rt TXif 1>4 fflrt P  p

I.A. Nos. 223 and 298 of 1928 in I.P. No. I. of 1923, on 
the file of the District Court of Coimbatore.

These petitions coming on for hearing, the Court 
(BiMESAM and Jaoeson, JJ.) made the following

ORDBPl 0 ¥  BEFERBNCE TO A FULL BENCH

The decision, relied on by the District Jtidge while making 
Home ohservations in. favour of the respondent ultimately 
proceeds on the groiind tliat the proceeding before the le^ijned 
Judges was a Revision Petition and the learned Judges thought 
that it was a ground good ejiough for rejecting the petition.
The contention, of the respondent is supported by the decisions 
of the Calcutta  ̂ Patna, Lahore and Eangoon High Courts ;
Ahrahain v. 8oo!cias{l), Gofo,l Ram v. Magni Ram(2)^ Lakhi v.
Molar{&), and K. K. 8. A .B .A . Ohetty v. Mg. My at Iha (4). The 
opposite view was taken in this Court by two learned Judges in 
Ghinna ĵpci Reddy v. Thoviasu Reddy{^). It is unnecessary to 
refer to other decisions hr this Court. One matter ia clear. As 
observed by Chatterjea  and P an to n , JJ., section 43 of the Act 
does not operate as an automatic annulment on the faikire of 
the debtor to apply for a discharge. On this pointj there is an 
anthority which says that the adjudication shall stand cancelled 
on. the debtor’s default. The only question that arises is—  
whether the Court can extend the time before the order of 
arinulment is passed, though after the expiry of the time 
originally fixed under section 27. W e re,Eer the following 
question for the deoision of a Full Bench :—

Whether a Court has jurisdiction to extend the time 
originally fixed under section 27 for an application by the debtor 
for discharge, after the expiry of that time but before an order of 
annulment is passed under section 43, either under section 6 of 
the Insolvency Act taken with section 148;, Civil P roced u re  
Code, or under section 27 (4) of the Act itself  ̂ or otlierwiee ?
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PiiiiKt O n this R efbeenoe—  .
G o h n d a n  . . * , • £

V. s . Venugo^alaohari for petitioner.— Mter the expiry ot
r̂ geTveb, time fixed for applying for discharge not only the Court is

OoiMEAToaE. "bound to annnl the adjudication^ but the adjudication itself 
stands annulled i^so facto ; and no express order annulling the 
adjudication is necessary for section 43 (1) to operate. No 
application for extension can be made after the expiry of the 
time; otherwise  ̂ section 148, Civil Procedure Code, would be 
unnecessary. Wherever the legislature requires an order to be 
made expressly or an application to be made by a party to 
create a certain effect, it has so enacted. Section 43 (1) has 
been held to be mandatory by almost all the decisions of this 
Court; per W aller, J., in Arunagiri Mudaliar v. Kandasami 
Mudaliar[l), Ghinnappa Beddy v. Thomasu Reddy{‘2>)̂  Venu- 
go^alachariar v. Ghunnilal 8owcar{'S>), per Bbilly, J. in 
Jethaji Peraji Firm v. Krishnayya{4i) ; though under the 
English Bankruptcy Act an application foT extension can be 
made after the time fixed, In re Lord Tliurlow{5). The latest 
decisions of other High Courts are against me.

W, 8. Srinivasa Ayyar and G. Jagadisa Ayyar for respond
ent.— It is true that if the debtor does not apply for discharge  ̂
the Court is bound to annnl the adjudication under section 43
(1); the section is mandatory only in this sense, bat it does not 
follow that there is an aatomatic annulment then; the Court 
has to pass an express order of annalment. This is implied, in 
section 37 (2) of the Act. Period fixed in section 43 (1) means 
“ period fixed either originally or as extended» from time 
to time; see per Venkatasubba Eao, J. in Jethaji Peraji 
Firm v. Kfishna,yya{^), Gopal Bam v. Magni JRam(6), 
Ahraham v. Sookias(7) and Maharaj Sari Ram v. Sri Krishna 
Ram{Q). Extension can be applied for even after expiry of 
time. See sections 5, 27 (2) of the Act and section 148, Civil 
Piooedure Code; Bhadri Warain y. Sheo Koer{9).

OPINION.
Beasley, B easley, O.J.— The question referred to us is 

“  W hether a Court has jurisdiction to extend the tim e

(1) (1923) 19 L.W., 418. (2) (1927) I.L.R., 61 Mad., 839.
(3) (1026) I.L.E., 49 Mad., 935. (4) (1929) I.L.R., 52 Mad., 648,
(6) [1895] 1 Q.B., 724. (6) (1927) 7 Pat., 375.
(7) (1923) I.LK,, 51 Calo.,337. (8) ^1926) T.L.U.,49 All., 301.

(9) (1889) I.L.H,, 17 Oalo., 512 (P.O.).
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P a l a n i

Qoundanoriginally fixed under section 27 of Provincial Insol- 
yency A ct for. an application by the debtor for 
discharge, after the expiry of that time but before an Receives,

®  . OOIMBATOBE.
order of annulment is passed nnder section 43, either —

BEASXjEY
under section 5 of tbe Insolyency Act taken witli sec- o.j. 
tion 148, Civil Procedure Code, or under section 27 (2) 
of the Act itself, or otherwise/' This reference is 
made necessary because of the view taken by Courts 
otlier than the Madras High Co art in opposition to the 
balance of opinion in the Madras High Court.

The facts are that the insolvency petition was pre
sented on the 5th January 1923 and on this petition there 
was an order of adjudication on the 31st January 1924 
and one year’s time was granted to the insolvent to apply 
for his discharge. This time was further extended and 
the finally extended period expired on the 30th June 
1927. No further applications for extension of time 
were made and nothing was done in the insolvency 
until in 1928 an alienee applied for the annulment of 
the adjudication. Notice was ordered to the insolvent 
to show cause against the annulment of the adjudica
tion and then a creditor filed an application to extend 
the time for the application for discharge.

We have now to consider whether the Court has any 
jarisdiction to extend the time for an application for 
discharge having regard to the fact that the time speci
fied by the Court expired on the 30th June 1927 and 
the application for an extension of time was only made 
in 1928. The first section to be considered is section 
43 (1) of the Provincial Insolvency Act, which reads.

If the debtor does not appear on the day fixed for 
hearing his application for discharge or on. such subsequent day 
as tlie Court may direotj or if the debtor does not apply for an 
order of discharge within the period specified by the Courts the 
order of ad judication shall be annulled, and the provisions of 

.section S7 shall apply accordingly.''



QovmL '̂ •5 ■̂ '̂̂ 'unagvxi Mudaliyar v. Kandaswami
 ̂ 'y- Mudaliyai (1), lield that the Judge had no option under 

recttiveb, section 43 but to annul the adjudication and that he had
CoiMBATOSE, ,  , 1 Pi ' i

—  110 power under section 2^ to extend the period alter it
BxuibLsy, expired. H is reason for so holding is that section 

43 is in his view absolutely peremptory in its terras and 
that the only course open to a Court, on default of the 
insolvent to apply for his discharge, is to annul the 
adjudication, and that being so, no application for exten
sion of the period can he after it has expired. In the 
same case, Krishnan, J ., took the contrary view. In  
GMnnappa Reddy v. Thoinasu Reddy(2), Eumaeaswami 
Sastri and W a lla c e , JJ., agreed with "W a lle r , J. ’ s view 
in a judgment which reviewed most of the decided cases 
upon'this point and they held that the word “  shall ”  in 
its ordinary signification is mandatory and saw no reason 
why that word in section 43 should not receive its 
ordinary interpretation. Phillips and Madhayan 
Naie, JJ., followed W a lle r , J . ’s opinion in Arunaghi 

MvdaUi)ar v. Kandasioami Miidalvja,r[\), in Venugopala'- 
cliariar v. Gldnnulal Soivcar{o). Yknkatasubba Rao and 
R rilly , JJ., considered this question in Jethaji F era ji 

Firm  v. Knslinayj)a[4i). Venkatasubua Bag, J., in the first 
place, observes that the adjudication does not get 
automatically annulled under section 43 (1) on the 
expiry of the original period. Next he holds that 
section 27 (2) of the Provincial Insolvency Act, whilst 
saying that the Court may extend the time, does not say 
in express terms that it may be extended either before 
or after the expiration of the period originally fixed, and 
in his view, section 148, Civil Procedure Code, clearly 
allows the Court to enlarge the'-time, irrespective of the 
fact that the application is made either before or after
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(1) (1923) 19 L.W.> 418. (2) (1927) I.L.R., 51 Mad., 839.
(3) (1926) I.L.R,. 49 Mad., 985. (4) (1929) I.L.R., 52 Mad., 048,



the expiry of the period origjnally specified, and for this,
Bhadri Narain v. 8heo K oer{l) is direct authority. He 
holds, therefore, that it is open to the Insolvency Court Rsceivbb,

OOIMBATOEE.
under section 27 (2) of the Provincial Insolvency Act —
to extend the time on a proper application to that effect o.j.

made at any time before the adjudication is annulled 
under section 43 (1). R e i l l y , J., is inclined to the view 
tbat the words “ shall be annulled ” in section 43 of the 
Act are mandatory. In the view of the majority of the 
Judges of this High Court who have considered this 
question, the answer to the question referred to us would 
be in the negative.

But other High Courts, namely, Calcutta, Patna and 
Lahore, have taken the opposite view. This question 
was very carefully dealt with by a Full Bench ’of the 
Patna High Court in Gopal Bam v. Magni Rim {2) 
holding that the Court has power under section 27 (2) 
of the Provincial Insolvency Act to extend the time 
originally fixed by it for the insolvent to make an 
application for discharge, in spite of the fact that the 
time originally fixed by it may have expired and no 
application for discharge was made by that time, and 
that the power so conferred by section 27 (2) can only 
be curtailed or withdrawn when the Court’s power to 
deal with the question of adjudication has come to an 
end by reason of its having passed the final order 
annulling the order of adjudication. It also held that 
the annulment of adjudication does not, under section 
43 (1) of the Act, come into operation without an 
express order of the Court to that effect. All the 
decisions were carefully considered in the judgment of 
JWALA PeasaDj J. On page 381, he says :

“ The interpretation sought to he placed up on section 43 
of the Act by Mr, Shambhu Saran conld only he accepted if the
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(1) (1889) 17 Calo., 812. (2) (1927) I.L .a ., 7 Pat., 375.



P a l a n i  Court was not required to pass fj,n order of annulment after the
G o d n d a n  insolvent to make an application witliin the period
Omcixh s-pecified by the Court. The annulment of adjudication wouldFIecfives X ' _

C01MBAT0ET5. not i^so facto come into operation without an express order of
, the Court to that effect under section 43 of the Act. This is
B e a s l e y , , . , , ,

O.J. clear from the section itself and it gains support from clause (2)
of section 37 which says ‘’ Notice of every order annulling an
adjudication sha.ll be published in the Local OlRcial Gazette
and in such other manner as may be prescribed/ so that an
order annulling an adjudication has to be passed by the Court
and so long as that order is not passed, the question, as observed
above, remains pending before the Court in spite of the expiry
of the period fixed by the Court for the insolvent to make an
application for his discharge.’'

It was strongly contended before us that this view 
of the Pafcna High Court is wrong and that directly 
the time has expired for the application for the dis
charge and the debtor has made default in making 
such an application, the order of adjudication is ipso 
facto annulled. But this contention quite overlooks 
section 37 (2) of the Act to which Jwala Peasad, J., 
referred. That, in terms, refers to the order annulling 
the adjudication. It seems clear that no adjudication 
can be annulled without an order. If the annulment 
were automatic on the expiry of the period prescribed 
by section 27 (1), the order annulling the adjudication 
specified in section 37 (2) would be quite unnecessary. 
In Aimham v. Soaldas(l), Chattbrjea and Panton, JJ,, 
took the same view as was taken afterwards in the case 
in 7 Patna, namely, that the Court has power to extend 
the time even after the expiry of the period originally 
fixed and that furthermore the annulment of the adjudi
cation is not automatic. On the latter point, Mahamj 
Hdfi Liam v. Sri Krishan Bam{2) is in agreement with 
7 Patna and 51 Calcutta.
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In mv opinion, the view taken by the Calcutta,
" ^ Goondan

Patna and the Allahabad High Courts is the correct v.
O f f i c i a l

one. I think that too much importance has been given receiveb, 
in the decided cases in this Court to the question of —  
whether the word “ stall ” in section 43 (!)  of the Act 
is to be used in a mandatory sense or nofc. No doubt 
it is mandatory and gives the Court no option but to 
order an annulment of the adjudication, but that does not 
necessarily imply that the Court cannot grant an exten
sion of time before passing such an order. In my view, 
all that is intended by that section is that if no on© 
applies for an extension of time or no extension of’time 
is given, the Court must th.en annul the adjudication.
Section 27 (2) of the Act cannot be lost sight of. That 
gives the Court power to extend tlie time within which 
the debtor shall apply, for his discharge and section 
43 (1) only compels the Court to annul the order of 
adjudication, if the debtor does not apply for an order 
of discharge within the period specified by the Court 
and, in my view, section 27 (2) applies as much to oases 
beyond the extended period as to those within it, so 
long as the application is made before any order of 
annulment is made by the Court and the words within 
the period specified by the Court ” in section 43 (1) 
mean the period extended by the Court from time to 
time beyond the original period and up to the date of 
annulment.

I also agree with Y bnkatasubba E-ao, J., in Jethaji 
^ era ji Firm v. Krishnayya{l) that section 148 of the 
Civil Procedure Code allows the Court to enlarge the 
time irrespective of the fact that the application is made 
after the expiry of the time originally fixed or afterwards 
extended.
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J.
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Palam the above reasons^I would answer tlie question^
G o c n d a n

V. referred to us in the affirmative.
OrFIGIAL

CoimmtSe K e i s h n a n  Pandalai, j . — I agree.
CUÊ VEN, CuEGENVEN, J.— I also agree. Tlie question is not, 

in my view, wlietlier the terms of section 43 (1) of the 
Act are mandatory. Granting that the Court is obliged 
to annul an adjudication if the debtor does not apply 
for an order of discharge “ within the period specified 
by the Oourfc/’ it remains to be decided how that 
expression is to be construed. Sub-section (1) of 
section. 27 requires the Court, on making an order of 
adjudication, to “ specify in such order the period within 
which the debtor shall apply for his discharge.” Sub
section (2) empowers the Court to extend such period.

The period specified by the Court ”  will clearly 
comprise not only the period originally specified under 
sub-section (1), but any extension granted under sub
section (2). Then the only further question is whether 
such extension may be sanctioned even after the original 
period, together with any extension alread.y ordered, 
has expired. Section 5 of the Act attracts the provi
sions of the Code of Civil Procedure, and among them 
the power, conferred by section 148 of the Code, to 
grant an extension of time, even though the period 
originally fixed may have expired. It is scarcely neces
sary to go further than this ; but if it were, the Privy 
Council judgment in Badri Narain v. Sheo JS'oer(l) 
would support the view that power to enlarge a period 
after its expiry is implicit in such a provision as section
27 (2). That case was decided und.er the old. Code, 
which contained nothing corresponding to section 148, 
and the point for decision was as to a Court’s power 
retrospectively to enlarge the period for furnishing

(1) (1889) I.L R., 11 Oalc., 512,



security under section 549 (now Order XLI, rule 10). Palaw
•' _  ̂ '  G o u k d a n

The section contained the direction
1 . .  T . .  .  OFFrcrAL

“ If sucii security be not furnished within such time R e c e i v e r ,
OO^MHATOilK

as the Court orders, the Court shall reject the appeal.” —  
Purely upon a construction of the section, their ’ j. ’

Lordships say that
“ the application to the Court to enlarge the time for 

giving security may be made either before or after the expiration 
of tlie time within which the secLiiity has been ordered to be 
furnished, and the Court may tliereapon enlarge the time 
according to any necessity which may arise where it is just and 
proper that they should do so.̂ '’

I can discover no reason for construing section 43(1) 
of the Provincial Insolvency Act in any different 
manner.

N.R..
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APPELLATE CIVIL.

Before Mr. Justice Knmaraswami Sastri and 
Mr. Justice Pahenham Walsh,

RAJAH SOMASEKHARA ROYAL and two others 1829,
(D e p e n d a n ts  4,, 6 an d  2 ) ,  A p p e i la n t S j  Decem'bt^g 5.

V.

RAJAH SUGUTOOR IMMADI MAHADEVA ROYAL YE S- 
W AN TH A BAHADUR a n d  t w o  o t h e k s  (PLAiNTrpii' a n d  
D bj ê n d a n t s  3  AND 5 ), R e s p o n d e n t s .*

Lingayats— Custom of adoption of a married man— Lingayats of 
North Kanara, not governed by Mayuhha, Law of adoption.

Under the Hindu Law obtaining in the Madras Presidenoyj 
the adoption of a married man is invalid; this rule applies also to 
Lingayats^ who are only a sect of Hindus, in the absence of a 
castom to the contrary.

As the district of Forth Kanara forraed part of the Madras 
Presidency till 1861 and was then transferred ; to the Bombay

* Appeal STo. 8SA of 1&26.
■21-a


