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using reasonable diligence to enforece his claim than he would 1884
have been if he had lain by and done nothing. JANORY
. . . . . . LU
No doubt, as said by Mr. Justice Pontifex in the case in 19 BU%ENBH
111 3 . 2.
V. R., “an attachmer der ey decr ] oag .
W. R., “an attachment un'ler'l money d ree on & mox.tn'l{,e JORTREDDIN
bond and the mortgage lien ecanmnot co-exist separately in the Mamomep

A A
property hypothecated aud the attachment must be treated as an SB(EIE;I{I

attachment enforcing the lien.” But when this enforcement is CHOWDHRY.
not carried on to a sale in execution of the decree under which

snch attachment was made, it is difficult to understand how the

lien is lost. Under clause (3) of s. 295 of the Code of Civil

Procedure the Court had a discretionary power to sell, in execution

of defendant No. 2’s decree, the moiety of Jote Gokul mortgaged

to plaintiff free from his mortgage, if he was never asked for his

assent ; and the Court did not exercise its discretionary power.

I do not see how we can now deal with the plaintiff, as if the Court

had exercised its discretionary power with his assent.

I am, therefore, of opinion that plaintiff is entitled fo enforce
his lien against the moiety of the property mortgaged to him,
and that this appeal should be dismissed with costs,

McoDoxeLL, J.—I concur in  holding that plaintiff is entitled
to enforce his lien against the moiety of the property mortgaged
to him, aud generally for the reason stated by my learned brother.

Appeal dismissed.

Before Mr. Justice Mitter and Mr. Justice Maclean.

SHEO SOHYE ROY axp oruzers (Derenpants) ». LUCHMESHUR 1884
SINGH (PrAinTIFr.)* Mreh 4.

Limitation (Act XV of 1877), ss. 45, 140, 142—8uit for possession— Dispos-
session during unexpired ticca by pluintiffs predecessor—Limitation —Eg-
piry of lease.

In a suit brought by the plaintiff in 1880 to recover possession of certain
lands from which his predecessor in title had been dispossessed, in which
suit the Court of first instance found that the defendant had dispossessed

* Appeal from Appellate Decree No. 52 of 1883, against the decree of
A.W. Cocliran, Esq., Officiating Judge of Tirhoot, dated 12th of September
1882, reversing the decree of Bahoo Koylash Chunder Mukerji, Secend Sub.
ordinate Judge of that district, dated 23rd of August 1881.
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1884 tho plaintiff's father in 1860, during the unexpired term of a lease granted
by the plaintiff's father to a ticcadar.
Held, that the preponderance of authority in India wm;'in favor of the
LU Umw view that limitation ran from the date of the expiry of the tices, and not
SHUR SINGE. from the timo when tho defendant had been lhold by the Court of firss
instance to havo dispossossed tho plaintifl’s fathor.

SHEO0 SOOYE
B

Tats was a suit brought on the 3lst December 1880 by the
Maharajah of Darbunga to recover possession of 80 bighas of
land which he nlleged to bo part of his permanently settled
village of Ram Bhaddurpur, and from which he alleged he had
been dispossessed by the defendants, who were the propristors of
the contignous village Purwana, in 1277 (1870), and that the
dispossession complained of oeenrred in the following manner,
viz., that one Moni Dut Roy, one of the proprietors of mouzah
Puvwana, took a kutkina of mouzuh Ram Bhuddurpur from the
ticcadar of the said mouzab during the minority of the plaintiff,
and whilst so in possession settled tho land with one Kishen Jha
who censed to pay rout in 1277, and that on this the dispossession-
took place. .

The defendants comtended that the whole of the disputed land
belonged to their settled estate Purwana, tho settlement hn’ving
beon made with them by Government in the year 1860, in the
presence of the plaintifi’s father, when an ohjoction of the ticeadar
of plaintiff’s fathor to the sottlement had been rojeeted,and that
therefore the plaintif’s eclaim was barred by limitation under
Arts. 45 and 142 of Act XV of 1877,

The Munsiff found that the plaintiff had proved his title'te
_the land in suit up to 1849, but that the Collector’s award made
in April 1860 settling the land with the defendunts and rejecting’
the claim made thereto by thoe ticeadar of the plaintilP’s father”
bound the plaintifi’s father, no steps having heen taken to seht '
nsido, that the defendants had therefore obinined possession m
1860 (prior to the denth of the plaintifi’s father, who died m
October 1860), and throwing the onus on tha defendant of provmg
that they bad a vight to hold the land by showing a 12.y em’s
adverse possession, held that they had sneceedod in so domw a.ml
" therelore dismissod the p].untlﬂ s snit,

The plaintil appealed to the Subordinate .Tudwe, who held tlmtd
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the plaintiff had clearly shown thut he had both possession and

title in 1849, aud thevefore it was for the defendants to show that gymo sowvs

gome iime after that date aud before the date of the Maharajal’s
death, in October 1860, their adverse possession began; that (for
certain reasons given by him, which are unnecessary for tho
purposes of this report) dispossession by the defendants did not
take place in 1860, but that it took place in 1870. He therefore
reversed the decision of the Munsiff and gave tho plaintiff

a decree. In deciding that the lower Appellate Court had.

rightly placed tho bnrden of proof on the defendants, the
Subordinate Jndge relied on tho ocases of Radhax Qobind Roy
Saheb v. Inglis (1)3 Kali Churn Sahu v. Seeretary of State (2) ;
Monmohun Ghose v. Mothwra Mohun Roy (3), remarking that he
.did not agree with tho argument advanced by the defendants’
plender, that these enses applied only to cases where possession
could not for ene reason or another be visibly exercised,

The defendants appealed to the High Court.

The Advocate-General (Mr. Paul), (with him Mr, Gregory and
Buboo Rajendro Nath Lose) for the appellant, ¢ontended on the
gecond branch of the cases, that possession. adverse to a lessee was

also adverse to the lessor— Prosunnomeyi Dasi v. Kali Das Roy (4).

Baboo Ram Charin Mitter for the respondent, on the question

as to whether limitation ran from the expiry of the tieon lease or
from the date of dispossession, cited Krishna Gobind Dhur v.

Hori Churn Dlour (5) 5 Womesh Chunder Gooplo v. .Ra7 Narain
Roy (6).

Mirrer, J.—The ouly point wpon whieh we called upon the
respondent to answer this appeal is the question of limitation. The
.Court of first instance found that the dispossession of the plaintiff’s
predecessor in title took placeiu the year 1860. There was no appeal

against that finding by the defendant. "There was an appeal by
- the. plaintifi-respondent before us, and the District Judge throwing -

(1) 7 0. I, R, 364.

(9) L L. R, 6 Cule,, 7255 8 0. L. R., 80
(8) 80. L. R, 126.

(4) ¢ 0. L. R, 847

() L L. B., 9 Oale,, 867; 12 O L, R., 19.
(6) 10 W. B, 16.
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the onus of proof upon the defendant, eamo to the conclusion
that 16 was uot made out by hin that the dispossession took place
parfior than 1870, The Distriet Judge in throwing the onus of
proof on the delendant followed certain docisions cited by him,
but these decisions have beon sinee cousidered in o Iull Beneh
ensey Mahomed Ali Khan v, Khoja Abdul Gunny (1), and they have
been explained as veferring to certain peculinr cirerwmstances
which distingnished them (vow ordinary euses whove limitation s
plended.  In the Iull Bench decision it was laid down as a
geueral rule thab the buvden is on the plainlifl’ to make out that
his claim is nob barred by limitation.  Therefore, if, upon another
ground, we could not uphold the deeision of the lower Appellate
Court, it would have been nocessary to remand this ense to that
Court for a finding upon the question of Hmitation, but it scems
to us that, accepling tho finding of the first Couct, that the
dispossession ool place in 1860 which finding was not (questionoed
by tho defendant, the plaintift’s claim is nob barved by limitation.
It is an admitted civeumstance in this case, that in that year the
mouzah 1 which the laud is alleged to lie waz nob in the khag
possession of the plaintil’s predecessor in title, bul was in the
possession of a ticeadar,  Tbis also not disputed that if the 12
years bo counted frow the date when the term of the ticea camo
to an end, the plaintifl would not be barred by Hwitation,  On
the othor hand, if the period preseribed by the law of limitation
is to bo computed from the dato of dispessession as found by the
first Court, the elaim of the plaintill would bo barred by linita-
tion, Upon this peint, viz., whether the ons or the other periond
of timo is tho proper puint frour which Hmitation is o run, there
is o confliet’ of authority, They have sl hean placed batore us,
and wo are of opinion that the preponderance of awthority is in
favor of the proposition that the elainy is nut bharred by limitation,
As wo agree in that view we dismiss this appeal with costs,

Appeal dismdssed,

(1 L Lo B, 9 Cale,, 4L,



