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proviso in question does not apply. We do not in this
case wish to lay down any general rule as regards tlie
meaning of the word “ proved ” occurring in the other
sections of the Act. The appeal fails and is dismissed,
b u t we m ake no order as to  costs, as the respondent has

taken tlie point now raised for the first time in appeal.
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PBRAM C l i E N N A M M A  (P l a in t if i ’— P e t it io n e r )^ A p p e c l a n t .*

Civil Procedure Code {Act V  of 1908), 0. X LIF , r. 1—  
Leave to ai)]peal in forma pauperis— Question to he considered 
by Gourt before grantioig lea.ve to a'p'peal— Prinva facie good 
case, i f  exists— Oourt not to strive to arrive at a, definite 
and final coyiclusion̂  if decree is erroneous or unjwst.

Order XLIV , rule of the Civil Procedure Code does not 
contemplate tliat, before granting leave to appeal in forma, 
jiaujperis, tlie Court should arrive at a definite and final conclusion, 
tliat the decree complained against is contrary to law or other­
wise erroneous or unjust; it is enougli if the applicant shows 
tliat lie has 'priitioi facie a good case, and if he does sô  leave to 
appeal should be granted.

A p p e a l  under clause 15 of the Letters Patent against 
the order of Pakenham Walsh, J., in O.M.P. No. 32G2 
of 1929 on the file of the High Court (application for 
leave to appeal in forma fau'per is against the decree of 
tlie Court of the Subordinate Judge of Guntur in O.S. 
No. 72 of 1927).

The material facts appear from the judgment.
Ch. Uaghava liao for appellant.

* Letters Pateat Appeal No. 92 of 1929,

1929, 
October, 8.



cnENNAMMA, The JUDGMENT of Court was delivered by
JtV T€
— ' Yenkatasubba Rag, J.— The plaintiff applied to the 

suBrS.'.T High Court to be allowed to appeal in for7na pauperis.
The application was rejected by a Judge of this Court, 
and the plaintiff files this Letters Patent Appeal.

Order XLIV, rule I, says that the Court shall reject 
the application unless, upon a perusal thereof and of the 
judgment, it sees reason to thiuk that the decree is 
contrary to law or some usage having the force of law, 
or is otherwise erroneous or unjust. The learned Judge 
who heard the application rejected it, quoting the words 
of this section and merely observing that its requirement 
had not been fulfilled. The lower Court dismissed the 
plaintiff’s suit holding that the claim was barred under 
article 93 of the Limitation Act, The question to be 
decided is, what is the article applicable to such claims, 
article 93, as that Court has held, or article 144 or 142, 
as the appellant contends ?

The lower Court discusses the question at great 
length and refers to various authorities. It says that 
Narayanan Ghetti v. Kannammai Achi(l) supports the 
plaintiff’s contention, but expresses the view that it must 
be taken to have been impliedly overruled as a result of 
certain later cases. The matter thus requires further 
investigation. In other words, the appeal raises a 
substantial question of law and we cannot foretell what 
view the Bench disposing of the appeal may take after 
hearing arguments on both sides. To decide the point 
at once would he to prejudge the appeal. It is un­
reasonable to hold that Order XLIV, rule 1, compels us to 
adopt such a course. This is the view that has generally 
been taken by this Court. In L.P.A. No. 248 of 1927 
Kumaraswami Sastri and Wallaoi<], JJ., were called on
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to interfere with an order raa,«d.e by a single .judge refus-
ing leave. They reversed the order observing that the
appeal raised a substantial question of law. The same 3d-bb4 r^o, j .

question was again raised in L.P.A, No. 351 of ] 926 to
which one of us was a party. The Judge before whom
the application was made having rejected it, a Letters
Patent Appeal was filed against his order. The Bench
which heard the appeal reversed the order, stating that
the appellant had priina fade a good case. A similar
view was taken in Mertmi ' Parasi.iramudu y . Maiicivilli
.Bam,aniia(l), It is unnecessary in our opinion that the
Court shculd arrive at a definite a,nd final conoiusion
that the decree complained against is contrary to law or
is otherwise erroneous or unjust. That certainly cannot
be the intention of Order XLIV, rale 1. We therefore
set aside the order and allow the Letters Patent Appeal.

We may add that, in conformity with precedents, we 
have not directed notice to the respondents before 
deciding this Letters Patent Appeal (see the two Letters 
Patent Appeals quoted above, Nos, 351 of 1926 and 
248 of 1927).

The appellant was allow-ed to sue in forma pauperis^ 
and no further inquiry seems necessary.

We understand that the application was made in 
time. W e  direct that the appeal ma}̂  be admitted,

K3.
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