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APPELLATE CIVIL.

" Before Mr. Justice Kumarasiwams Sastri and
Myr. Justice Pakenlam Walsh.

1929, SRI RAJAH BOMMADEVARA NAGANNA NAIDU
Sepbember, 4. BAHADUR awvp avormbk (DermNpants 1 anp 2),
APPELLANTS,

.

SRI RAJAH BOMMADEVARA SATYANARAYANA
VARAPRASADA BAO awp rovk oruers (Prarnerer aNp
THIRD DEFENDANT AND NEW RRESPONDENTS), 1ESPONDENTS.*

Alluvion wnd diluvion—=~Slow and gradunl accretions to one shore
of d mnon-navigable river— Quwnership of, when bed belongs
not to the owner of the shove but to another.

Slow - and gradual accretions to one shore of a non-

navigable river belong to the owner of that shore, even when the
bed of the river belongs to another, in the abgence of any fixed
bonndary marking off the shore from the river-bhed.
AppraL against the decree of the Court of the Additional
Subordinate Judge of Bezwada in Original Suit No, 50
of 1928 (Original Suit No. 9 of 1921 in the Sub-Court
of Bezwada).

The deceagsed father of the plaintiff gued in 0.8,
No. 15 of 1896 hig brother, the deceaged father of
defendants 1 and 2, for partition of the Vallur Zamindari,
their family property, and got a decree for partition in
1902, under which the southern half of the Zamindari was
later on allotted to plaintift’s father while the northern
half was allotted to the defendants’ father. 'T'he whole
Zamindari abutted one side of the river Kistna., Plaintiff
hrought this suit in 1921 for the recovery of 90 acres of

* Appeal No. 347 of 1924,
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land alleging that in the partition effected under the Nﬁ‘fﬁg‘é““

above decree the bedof the river also was divided between VA aeana
the brothers, that his father got the river-bed lying east — Rao.
of the North Vallur, but that the defendants later on
encroached upon 90 acres of land which were slow and
gradual accretions lying between such river-bed and the
defendants® bank, The defendants while admitting the
division of the mainland denied any division of the river-
bed in virtue of the decree and pleaded that each party
was allowed to enjoy the river-bed in accordance with his
legal rights, viz., that each was to enjoy the river-bed
just opposite to his maivland ad mediwn fihon agque.
The Subordinate Judge lield that there was a division
of the river-bed as pleaded by the plaintiff and that as
owner of such river-bed the plaintiff was in law entitled
to the 80 acres, viz., the silted portion, thoughitlay near
the defendants’ bank., Plaintiff’s claim for mesne profits
against defendants 1 and 2 was allowed only for 3 years
before suit while the claim for mesne profits against the
Government, the third defendant, was disallowed. The
defendants 1 and 2 preferred this appeal againgt the
decree and the plaintiff preferred a memorandum of
objections claiming mesne profits for more years from
the defendants I and 2 or in the alternative from the
‘(tovernment. The other contentions raised by both sides
appear from the judgment.

V. Ramadas for appellant.—There wus no division of the
river-hed between the parties in pursuance of the decree. Even
if there was a division of it, the portion now claimed by the
plaintiff was mnot allotted to him. The decree is silent about
it. Fven if the river-bed was allotted to him, the 90 acres which
are slow and gradual accretions to the shore belong only to the
owner of the shove and mnot to the owner of the river-bed;
Secretary of Stale for India v. Rajult of Viziamwg_amm(l) p

(1) (1921) LL.R., 45 Mad,, 207 (P.C.).
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Attorney~GQeneral of Southern., Nigeria v. John Holt & Co.,
Liverpool, Ltd.(1), Hindson v. Ashby(2), Foster v. Wright(3).
He referred to Micklethwait v. Newlay Bridge Co. (4), In
re Hull and Selby Railway(5), Secretary of State for India
v. Rajah of Visianagaram(6), Venkatalukshminarasamma v.
Secretary of State(7), Secretary of State for India v. Venkata-
narasimha Naidu(8).

K. Kuttikrishna Menon for the first respondent (with V.
Surya Norayena)—The river-bed also was divided under
the decree and the bed east of defendants’ mainland was
allotted to plaintiff’s father. They were regarded as belonging
to him ; see Secretary of State for India v. Venkatanarasimha
Naiduw(8). The case of Venkatalakshminarasamma v. Secretary
of State(7), lays down only a presumption as to ownership of
accretions ; but where the boundaries are well marked or can
be clearly proved, ag in this case, there is no room for the yre-
sumption and the accretions helong to the owner of the river-
bed ; Dass on Riparian Rights, pages 208, 213, Halsbury, Vol. 28,
page 862; Hunt on Boundaries, 5th Edn., page 26; Coulson
and Forbes on Waters, 4th Edn., pages 37, 88, Micklelthwail v.
Newlay Bridge Co.(4), Attorney-General v. Chambers(9),
Attorney-General of Southern Nigeria v. John Holt & Co(1). T
am entitled to mesne profits for the previous years also, against
all the respondents.

V. Govindarajuchari for fourth respondent—The boundary
between the shore and the river is well marked hy survey
stones in this case. 1In such a case the aceretions helong only
to the owner of the river-bed; Attorney-General v. Reeve(10)
and Ford v. Lacey(11}.

V. Ramadasin reply.—There is no fixed boundary. 45 E.R.,
28 ig disapproved of in Hindson v. Ashby(2).

P, Venkataramane Rao (Government Pleader).—No mesne

profits can be claimed against the @overnment, Secretary of
State v. Varaprasada(12).

(1) [1015] A.C., 599, 612, 614. (2) [1896] 2 Ch,,1.

(8) (1878) 4 C.P,D., 438, 446. (4) (1886) 33 Ch.D, 133 at 152,
(5) (1839) 5 M. & W, 328 151 KR, 139,

(6) (1916) LL.R., 40 Mad, 1083. (7) (1918) LL.R., 41 Mad., 840,

(8) (1919) 11 L.W, 266.
(9) (1859) 4 De. G. and J., 55 ; 46 B.R., 22.
(10) (1885) 1 T.L,R., 675. (11) (1861) 7 H. & N, 161 ; 158 K.R., 429,
(12) (1929) A.LR. (Mad), 520,
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Pixenuay Warse, J.—~This appeal ariges in the
following circumstances. The plaintiff’s father and the
father of defendants 1 and 2 were brothers and owned
the Zawmindari of Vallur. The plaintiff’s father who
was the junior brother brought a suit for partition in
1896 and obtained a decree against the father of
defendants 1 and 2 (Exhibit QQ) in O.S. No, 15 of 1896,
dated 8ist March 1902. In the division made at this
partition South Vallur fell to the share of the plaintiff's
father and North Vallur to that of the father of defend-
ants 1 and 2. The river Kistna had been corroding
its banks and the Government started conservancy
operations in 1893. The conservancy operations
resulted in a gradual accretion to the mainland on the
Vallur side of about 704 acres. The father 6f defend-
ants 1 and 2 claimed the accretions as his own as being
the owuner of the foreshore. He brought a suit in 1912,
The Gtovernment opposed his claim on the ground that
the river was navigable. The plaintiff’s elaim in that suit
was allowed; wvide Secretary of Slate v. Venkhata-
narasimhe  Naidu(l). The present plaintif whose
father had died was a minor at the date of this litigation
and his estate was under the Court of Wards. There
was no representation made by the Court of Wards
during this litigation that he had any claim to any part
of the accretions. The Government was ordered in that
suit to pay about three lakhs mesne profits to the
plaintiffs. On attaining his majority the present
plaintiff has filed the present suit saying that 90 acres
out of the 704 acres of accretion bélonging to him were
wrongly taken possession of by the father of the defend-
ants. He bases his claim on an assertion that at the
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time of the division the eastern portion of the river-bed -

(1) (1919) 11 L.W., 256,



NAGANNA
NaIDU
v,
VARAPRABADA
RA0,
PARENUAM
Warsh, J,

206 THE INDIAN LAW REPORTS (VOL. Lull

which adjoing North Valluz was assigned to his father
and that as these 90 acres formed part of the river-bed
he is entitled to them. U'wo questions therefore arose in
the suit, one of fact anl one of law. The question of
fact was whether the river-bed wag divided at the
partition so as to award ibts eastern half to the plaintiff’s
father. The question of law is whoether, agsuming that
the river-bed belongod to his father, the acerction to the
mainland would belong to the plaintiff or defendants,
1t is not denied that it is a gradual accretion and has
been caused by the planting of nannul grass during the
river conservancy operations. The lower Cowrt has
found that the river-bed was divided in the manner
alleged by the plaintiff and, on the question of law, that
he is entitled to the accretion which then formed part of
the river-bed. It has therefore given a decree for
recovery of possession of the suit land against defond-
ants 1 and 2, subject to the provisions of the Rivers
Conservancy Act. It has allowed the plaintiff mesno
profits to be recovered from defendants 1 and 2 for
paslis 1330, 1331 and 1332; but it has disallowed hiy
claim for mesne profits as against the third defendant,
the Secretary of State for India. Against this decree,
defendants 1 and 2 have preferred this appeal

The initial difficulty which the phmtlﬁ hm to mout
is that the decree on which his whole claim rests—for it
is admittedly not based on his possession—is entirvely
silent as to the alleged division of the river-bed contend-
ed for by him. We specially sent for the decree, plans
and records connected with it from the District Court,
and there is no guch division, as the plaintift alleges,
dividing the river-bed, to be found on the record. The
contention of the defendants is that the river-bed
continued to be enjoyed after the partition in the legal
manner, i.e., the party owning land on the wainland
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enjoyed the river-bed up to a half of its width and the Nacamwa

Nainu

other half was enjoyed by the party who owned the v

VaRAPRASADA
lanka opposite and as regards the bed between any two  Rso.

lankas each party enjoved a half if one of the lankas Pakinman
belonged to each of them and the whole if one of them azet, J
owned both the lankas. That being the normal and

legal mode of possession, it rests very heavily upon the

plaintiff to show that the method of division by which

he got the entire river-bed east of a certain lire drawn

by the Special Deputy Collector, Mr. Nageswara Rao,

P.W. 2, is a fact.

[After discussing the evidence on this point, his
Lordship concluded as follows :]

Diftering therefore from the view of the lower Court,
we hold that the plaintiff has failed to prove thiat the
eastern portion of the river-bed adjoining the North
Vallur Bstate was granted to his father at the time of the
partition ; and, if he fails to prove this, it must be held
that the partition was made as contended for by the
defendants that each riparian or lanka owner enjoyed
up to the middle portion of the stream adjoining his
share or lanka. In view of this finding, it is unneces-
sary to discuss at length the secoud question, whether,
assuming that the plaintiff has proved that the river-
bed is his, he is entitled to the accretions claimed.
But we would hold against him on this peint also differ-
ing from the view of the law taken by the lower Court.

The principle that the riparian owner owns a half
of the river-bed ad mediwn filum ague is of course
not disputed. In Venhatalakshminarasamma v. Seere-
tary ‘of State for India(l), which followed Mickleth-
wait v. Newlay Bridge Oo.(2), it was laid down that
as regards a grant of land in India described as bounded

@) (1918) LI.R., 41 Mad., 840 (P.B.). - (2) (1886) 83 Ch., 133,
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by a non-navigable river, the onus of showing that the
grant did not cover the bod ad medium filum agux was
on the grantor. That even where thoe owner of the
river-bed is different from the riparian owner, a gradual
aceretion to the shore will belong to the riparian ownor
and not to the owner of the river-bed is laid down by the
Privy Council in Seeretary of State for India v. Rujah of
Vizianagaram(1). 'There theacerction wasin the Godi-
vari river at a point where it was tidal and navigable and
the bed was the proprrty of the Government; it was
nevertheless held that the accretion belonged to the
riparian owner. That case is really sufficient to settle
the whole matter before us. But as the learned Sub-
ordinate Judge has taken a different view of the law
and there has been some discussion on it before us, the
matter may be pwsued a little further. In Foster v,
Wright(2), it was held that the person who possessed
fishery rights in a river was entitled to fish in that part of
the river which had covered the riparian owner’s lands
by gradual encronchment.  So also, in Inre Hull aud
Selby Railway(3), it was held that, wheve there was o
gradual encroachment by the sea upon land, the land
covered by the water belonged to the Crown. 1In
Hindson v, Ashby(4), the view of Romun, J., that a shrip
of land formed by gradual aceretion in a rivor belongod
to the landowner and not to the person possossing
fishery rights in the river was upheld. But on the
facts it was found not to be a cage where the aceretion
was gradual.  Abtorney-Gencral of Southern Nigevia v.
Johw Holt § Co. (Liverpool), Lid.(5) is a case whore
the principles of gradual accretion do mnot apply; but
there are some remarks which bear on the present

»

(1) (1921) LL.R., 45 Mad., 207. (2) (1878) 4 O.D. D, 438,
(3) (1839) 5 M. & W., 828; 151 K.R., 189.
(4) [1896] 2 Oh,, 1, (5) (1915 A.C., 599,
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cage aud they will be quoted later. The learned Sub-
ordinate Judge has referred in paragraph 38 to the
Bengal Regulation, X1 of 1825 ; but that has been held to
be not applicable in Madras ; vide Suiya RBow Bahadur v.
Secretary of State for India(1). The present also is not
a case of a small, shallow river silting up gradually.
Doss’s Tagore Law Lectures on the Law of Riparian
Rights, page 209, relied on by the learned Subordinate
Judge in the same paragraph is not applicable to the
present case. The principles applicable to the present
case will be found at page 261 of the same book where
the learned anthor states :

“ Right to accretions by alluvion.—This right arises ex jure
naturae wherever land abuts on a river, whether the hed of the
river he the property of the riparian owners as in the case of
private rivers, or the property of the Crown as in the case of
public rivers.”

Vide also his remarks at pages 151 to 156. The
learned Subordinate Judge admits that it was argued
before him that the Bengal Regulation was not appli-
cable to the Madras Presidency. But he draws an
inference from the decision in Venkatalakshminara-
samma v. The Secretary of Stale for India(2), veferred
to above, that it logically follows from: that decision
that in the special cases where the ownership of the
bank and the ownership of the river-bed adjoining it
are in different persons, all accretions formed in the
river-bed must go to the owmner of the river-bed.
That this does not follow has been decided by the Privy
Youncil in Secretary of Sta’e for Indin v. Raja of Vizia-
nagaram(3). There is really only one difficulty about
the law on the point and that no doubt is a somewhat
‘serious one, namely whether, when there has been

)

(1) (1911) LL.R., 36 Mad., 67 at 61.
(2) (1918) LLR., 41 Mad., 840 (#.B.). (3 (192)) LLR., 45 Mad., 207.
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a demarcation of the river-bed, the results of the accre-
tiong formed go to the riparian owner or the owner of
the river-bed. 1The learned Advocate for the respond-
ents relies on 28 Halsbury, page 362 and Aitorney-
General v. Chambers(l). This latter case was men-
tioned in Hindson v. Ashby(2), by Lixpuey, L.J., who
had also decided [oster v. Wright(3), as being appa-
rently opposed to the decisions in Leiyh v. Jack(4),
Rex v. Lord Yarborough(5), Gifford v. Lovd Yarborowgh
(6), and In re Hull and Selby Lailway Co(7). What he
says 18 : "

“ Whether, apart fron the Statute of Limitation, the accre-
tions, or the land left by the water, can become the property of
the plaintiffs or cease to be the property of the delendant, iy a
question of considerable difficulty, and one which, in iny view
of the facts, it i3 not now necessary to decide. Passages were
cited from Bracton, Britton, Fleta, and Hale de Jure Maris, e.1.
and vi., and the Year-book, 22 Ass, fo. 106, pl. 93, to show that
the doctrine of accretion does not apply where boundaries ate
well-defined and known. T'his may be if the boundary on the
waterside 13 a wall, or something so clear and visible that it iy
easy to see whether the acerctions, as they become perceptible,
are on one side of the boundary or on the other. Bub I wim not
satished that the authorities referred to are applicable to cascy
of land having no boundary next flowing water, except the
water itsell.”

Then he quotes the cases which were opposed to tho
view and says,

“ But it is unnecessary to dwell more on this question, and
I leave it for reconsideration and decigion when it shall arise.”

A full discussion of the law on the point is found in
Coulson and Forbes’ Law of Waters, fourth edition,
pages 82 to 91, and Hunt’s Boundavies and Fences,
sixth edition, pages 85 to 48.

(1) (1859) 4 Do, (L & T, 85, 71 5 54 LR, 22,

(2) [1846] 2 Chy, L. (8) (L878) 4 C.P.DI)., 455
(1) (1879) 5 Bx., 264, (5) (1824) 3 B. & ¢, 01; 107 L0, sy,

() (L428) 5 Bing., 163 U.L,; 6 H.K., 491,
(7) (1859) 5 M. & W., 328 ; 161 B.K., 19,
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There is no evidence at all in the present case that the
boundary of the river was demarcated at any time. The
learned Advocate for the respondents sought to establish
such a state of things from the following statement of
DW.2:—

“There are survey stomes betwecn the metta lands and
the plaint lands. There are only the hig stones planted at
a distance of one furlong each by the River Congervancy
Department.”

The witness admits that he never inspected the
plaint lands subsequent to the snit to see whevher theve
were any survey stones. Bat in any case there is no
evidence at all that the Couservancy Department planted
any stones to demarcate the boundary of the river.
Then it is attempted to be argued that becayse the
defendants’ riparian lands were surveyed, the western
boundary of these lands must be taken to be the limits
of the estate and also to be the eastern boundary of the
river. Apart from the fact that it is not shown that
defendants had any notice of such snrvey, this argument
is clearly illusory, because as.remarked before, if land
on the bank of a river which is gradually silting up is
surveyed at any partienlar time, though this will of
course show the then limits of the riparian owner’s
property, it does not mean that it is the demarcated
and fixed limit of the river-bed, and in the present case
it 18 not even clear from the evidence that survey stones
were planted along this western boundary of the
defendants’ land. Tn  Attorney-General of  Southern
Niyevia v, John Holt & Co. (Inverpool), Lid.(1), it is
observed : ‘
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“ It need no longer be matter of doubt that the operation
of the rule of adding to the ownership of riparian lands the .

property of the soi} ad medium filum is not interfered with on

(1) [1916] A.C., 599 at G12,
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account of a specific or scheduled measurement of the land, a
delineation or colonring on a plan, which meagurement, deli-
neation or colouring does not in fact include any part of the
bed of the river or of the street.”

Hunt’s Law of Boundaries and Fences, 6th edition,
page 48, deals with this question of a marked boundary,
where the author says:

“Pinally, it is submitted that the true solution of this
troublesome question of aceretion is to be found in the
question—Yea or nay, was the boundary according to the
intendment of the parties interested in ity delimitation fixed by
reference to a physical feature, subject to the incident of
alteratjon through natural causes which i3 necessarily inherent
in guch a feature; or was it fixed by reference to the position
of that physical feature as it then subsisted.”

Now, taking the plaintiff’s case as he puts it, there
cannot, we think, be the smallest doubt that the proposal
of the Special Deputy Collector, which the plaintiff says
was carried into effect, was to give the river-bed to the
plaintiff’s father irrespective of any fixed boundary of
such river-bed, There is not the smallest mention in any
of his proposals of any fixed boundaries he proposed to
give as those of the river-bed. Kven in the plaint,
this is clearly the attitude taken up. In paragraph 5,
the plaintiff states that at the time of the partition tho
Special Deputy Collector drew a line bisecting the
Kistna paya between certain lankas in such a manner
that the river portion on the eastern side thereof and

the lankas therein might fall to the share of South
Vallur (i.e., the plaintiff's estate). TIn paragraph 6 he
says that in accordance with the aforssaid partition the
plaintiff's estate alone was entitled to the river portion
on the eastern side and the lankas, and he further states
in that paragraph that all the aceretions newly formed
such as lankas, etc., springing ap in this plot passed only
to the plaintiff’s estate. It is not asserted in the plaint
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that the western limit of the defendants’ metta lands
was to be considered as the eastern boundary of the
river. On the point of law, therefore, even assuming
that the plaintiff’s father was assigned the river-bed
east of the line drawn by the Special Deputy Collector,
the accretions will still belong to the defendants who
are riparian owners and the suit must fail and the
appeal must be allowed.

The memorandum of cross-objections put in by the
respondent must therefore also be dismissed. They
relate to mesne profits paid by the Government to the
defendants 1 and 2 as a result of the decree in-the
previous litigation. It becomes unnecessary to consider
the question whether such money can be pursned by the
plaintiff and recovered from the hands of defendants
1and 2. DBut we may say as regards the alternative
claim for its recovery from the Government that it is
clearly untenable for the reasons stated by the learned
Subordiuate Judge in paragraph 47 of his judgment.
Vide also Secretary of State v. Varaprasada(l).

The appeal will therefore be allowed throughout
with costs in both the Courts and the plaintiff’s suit
dismissed. The memorandum of cross-objections is also
dismissed with costs.

Komaraswanr Sasrri, J—I agree and have nothing
to add, as my learned brother has dealt fully with all the
points raised.

N.R.

(1) (1929) A.LR, (Mad.), 520
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