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O R I G I N A L  C I V I L .

B e f o r e  M r , J u s t ic e  P i g o t .

NARAIN CH UNDE 11 D H U U  ( P l a i n t i f f )  v. COHEN ( D e f e n d a n t . )

M a r k e t  r a te — A s c e r ta in m e n t  o f  m a r lset r a t e  in  s u i t  on  a n  a g r e e m e n t o f  

in d e m n it y — E v id e n c e .

Where tlie Court lias had the advantage of having in evidence before 
it a record of the market rate of f.ny particular day made up by a broker 
of intelligence and experience, such a record should be received as 
evidence of the particular state of the market on that day.

T h i s  was a suit upon an agreem ent which was entered into by  
Colien to indem nify .the plaintiff against any loss which m ight 
be sustained under a contract entered into betw een N arain  
Chunder D liur and tlie C am berhatty C o., L im ited . Tlio facts 
were that Co^.en, who was a broker, had informed the plaintiff 
that he knew o f a contract for the purchase o f  six  lacs o f  g u n n y  
bags, which contract he advised the p laintiff to take o v e r ; he 
(Cohen) being w illing  to g iv e  the plaintiff an indem nity again st 

loss on the contract. Tlie contract was taken over by the 
plaintiff, and the indem nity g iven  b y  Cohen.

The contract resulted in a loss, and the indem nity was 
put in force agaiust Cohen. H is defence was that even assum 
in g  the agreem ent to be an agreem en t o f  in dem n ity , the 
plaintiff was not entitled to ask for dam ages, inasm uch  as he, Cohen, 
had, a m outh after the contract had been taken over by the 
pla in tiff when the m arket rate had gone up, informed him that 
he, Cohen, had a purchaser who would take the contract off 
the plaintiff’s hands.

Mr. G asper  and Mr. Sale for tlie plaintiff.

M r. H ill, Mr. Bonnerjee and Mr. Iian d ley  for the defendant.

D u r i n g  the hearing it was sought to prove the m arket rate 
o f gu nn y bags on certain particular days, and for that purpose Mr. 
D elius, a member o f the firm o f Poppe, D elius & Co., brokers, was 
called and exam ined b y  Mr. G asper; the w itness g iv in g  tho 
follow ing evidence : <{ M y firm m akes out w eekly quotation o f  
rates o f gu nn y bags. I  have a return here for the 27th M arch 1882.
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1884 Ib was drafted by me or my partner, it  is very difficult to say
Narain by which of us, written by my baboo, and signed by myself. 

0 IS torK r0tiu,lis ^ ie 3rd, lOtli, 17th, 24th April, were all signed by 
*• me. They m ust have been made by me, because my partner 

Cohen. ^  ^  j]omQ at time. The re tu rn  for the 20th March, 1882 
is signed by me, it m ust have beau so, as my partner was at 
home. These returns are made out according to  the tone of 
tho market during the week, particularly ou the closing day} 
and likewise tho rates. I t  is difficult to explain how the 
market rate is ascertained. The contracts which we enter into 
constitute one of tho elements from whioh these returns are 
mado up. Many transactions are often mado which we do not take 
notice of. W e ascertain the m arket rate from the . hotter class 
of buyers. Wo disregard speculators' con tract, and purchases by 
bad buyers, us they can 't buy except a t higher rates than 
European buyers or first class buyers. For instance, I  know 
the rote at wliioli my buyers will buy to-day, though the 
mills may be asking more than those rates,* still I  ltuow that 
I  can get the bags a t the rates my buyers will buy at. I  strike 
the m arket rate from what the producers are asking and my 
buyers are willing to pay. Our quotations vary from 4 annas to 
8 annas according to the state of the m arket within tha t basis. Tlie 
quotations are made on the day previous to the date they bear."

Mr. Gasper submitted the witness could refer to the quotation.
M r. H ill objected.
Piaox, J . —The question is wlint was the rate prevailing in tbe 

market at the time the memorandum was prepared for what 1 may . 
call sound business. The returns prepared by this gontleraan are,4 s 
M r. Delina states, records made by him a t the time of what he knew, 
or believed be knew, to be the fact with, regard to the market rate 
of bucIi  transactions. The faots ■which were then present to liis 
mind were— (1) "Wliat within his knowledge buyers wore willing td 
offer, nnd •what within hia knowledge the producers or sellers 
■wero asking. Along with th a t thore was the further fact, the trnnis 
actions which were actually entered iuto, and upon these classes;, 
of foots, all of which are facts, he compiled this record. Now, tbe 
market rate of any day is nothing more than  a compilation, of 
tbe result of various facts connected with tho trade of that d«$
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and what I  desire to do in ascertaining the particular state of IBS*
the m arket on any day, ia not to cnat on the Oouvt the duty  Nabain

of gathering rates from contracts and from them  to strike for ° db:ubEB
itself the m arket ra te , bat: I  desire to hold th a t when the Court 002 BIT
lias the advantage o f having in evidenoe before it, a record of the 
rates made by a gentlem an of intelligence and experience on that 
day, i t  should have that advantage, the advantage of having the 
rates made out in th a t way, in* preference to computing the rate 
for itself. I  therefore adm it the quotations.

A ttorney for p lain tiff: Messrs. Barrow & Orr,

Attorney for defendan t: M r. 0 . F . Pittar.

APPELLATE CIVIL.

Before Mr. Justice MoDonell and Mr. Justice Field.
JANOKY BULLUBH SE N  (one o f  t h e  D efen dan ts) v. JO H IR U D D IN  1884

MAHOMED A B U  A L I 80H E R  C HOWDHBY (Plainthtit.)* February SO.

Lien— Sale in execution of Decree— Section 295 (A c t X I V  o f  1882), pro- 
msoea—JLis pendens—Judicial lien.

Where two mortgagees, in execution of their several decrees, attached the 
same property, of whioh n moiety without further specification wns respective
ly mortgnged to eftoh of thorn, and subsequent to tho attachments the 
property was sold in exeoution of one of the' decrees, Sold, that Dot* 
withstanding tho whole interests of the mortgagor wns infcendedto be sold, 
the purchaser toolc one of the moieties subjeot to the lieu of the unsatis
fied mortgagee, and that omission or neglect on tho part of the Court 
executing the decree to give specific direction as provided by clause (b) of 
s. 296 of the Civil Procedure Codo did not prejudice the rights of the 
unsatisfied mortgagee or discharge his encatnhranoe.

One Nusiruddin borrowed two sums of money from the plain
tiff and the defendant No. % under two separate m ortgage 
bonds executed in 'th e i r  favour on the same date. Both, the 
bonds after enum erating the several zemindaries in  the posses* 
sion of the m ortgagor continued in these term s ; “ A  moiety o f  all 
the above mentioned zemindaries bearing the  above m entioned

•  Appeal from Original Decree No. 91 of 1881, against the decree of 
Bnhoo Bhugwan Chunder Chuckerbutty, Bai Bahadur, Subordinate Judge of 
Kungpove, dated tlie 5ih of Jauunry 1881.


