
O R iaiN 'A L SIDE.

Before Mr. Justice Kumaraswami Sastri 

V . V . SO O B E A M IA IJ  C H B T T Y  and theee others, PLArOTOTs, i92S.
Auguefc 24.

V.  ------------------------
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N A T A R A J A  P I L L A I  and seven  oteees, D ei 'endahts *
9

Gotraja safindas— Freferential heir cumongst— Determination of 
— I f  seven and not merely three degrees in each branch to be 
rechoned.

F o r  tlie purpose o f  d eterm in in g  wM ch. o f  tw o gotrobjdf sâ pindas 
is th e p refexen tia l heirj o n ly  tliree  an d  n o t  seven degrees in  eaoli 
b ra n ch  h ave to  b e  reok on ed j and after th e  th ird  d egree  in  one 
b ra n ch , the th ree  d egrees in  the n e x t  collatera l b ra n ch  m a st be 
con s id ered  a n d  so on . Hence^ th e  g rea t-gran d son  o f  the g rea t­
g ra n d fa th er  o f  the propositus is a p re feren tia l heir to  tlie  son  o f 
the g rea t-gra n d son  o f  th e g ra n d fa th er  o f  th e propositu s.

B u d h a  S in gh  v . L a ltu  S in gh , (1 9 1 6 ) L L .R .j 37 All.^ 6 0 4  
(P .O .), re fe rred  to.

S uit for a declaration that the plaintiffs 1 , 2  and 3  

are absolutely entitled to the properties m entioned in 
the plaint.

The plaintiffs 1 to 3 claimed certain properties as 
having been transferred to them by one Subraya Obetfci 
(the fourth plaintiff), who claimed to have succeeded to 
them as reversioner on the death, issueless and intes­
tate, of Vasavambal, widow of SadasivaOhetti. Sankara 
Ohetti, the third defendant, claimed the properties as the 
next reversioner to Vasavambal an(| Sadasiva, alleging 
that Sadasiva was adopted to Ohinnapapu Ohetti. The 
first and second defendants claimed under a transfer 
from the third defendant, and also independently of- 
the transfer* as the illegitimate sons of Sadasiva, The

"'O.S.Ifo. 53of 1034.
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V.
Nata.eaja.
PlIilAI.

Soobramiah sixfcli defendant) made a claim as the adopted son of
O h e t t y  ■

Vaaavambal. The other defendants were rormal parties.
Of the issues settled, the two that are relevant for 

the present report are:
(5) Was Calve Sadasiva Ohetti adopted by Chinna- 

papu Chetti/and if so is it valid ?
(6) Is Oalve Sankara Ohetti, the third defendant, 

the nearest reversionary heir of Oalve Vasavambal or 
Calve Suhbaraya Chetti, the fourth plaintiff ?

The following genealogical table sets out the relation­
ship between the parties :—

Oalve Lingi Chetti

Singaana Ohefcti

Subroya Chetti Ohinnapapti Chetti

MimuHwami Chetti 

Muthialu Chetti

Sankara Chetti 
(third defendant)

Sambasiva Chetti 

ICriBhnaswami Ohetti 
j

Subroya. Ohetti 
(fourth plaintiff)

Sadasiva Ohetti 
(propositns) 

married ‘ 
Vaaavanabal.

1
B.il akr ishaam m al 

married Seally 
KrishnaSwami

Chetti
I

Sealty Srimmnln 
Ohetti

I
Seally Subroya Chetti 

(sixth defeadant)

V. Baghunatha Sastri for plaintiffs.
T, L. Vbnhatmma Ayyar for defendants 1 and 2.
8. FarfJiasarathi Ayyangar for defendant 3.
V. Bamaswami Ayijar for defendant 6.

JUDGMENT.

[His Lordship, after setting oiffc the contentions of 
the parties, dealt with the evidence relating* to issue 
No. 5, and held that the adoption had been clearly 
proved.]

The next question is, whether the fourth plaintiff 
would still be the next reversioner. I have already set



out in the genealogical table the relationship between the soobramiah
® OHEDTy

parties and. the competition is between Subroya Chetti, v. 
the fourfcJi plaintiff, on the one side, and Hankara Ciietti, 
tlie third defendant, on the other.

There can be little doubt that, both of them are 
sapindas to Sadasiva. The contention of the plaintiffs 
is, you must exhaust the direct descendants of his father 
to the seventh degree before you go to collaterals, and 
that Subroya Chetfci would therefore be the nearer 
.sapinda entitled to succeed. The contention for the first 
defendant is that, under Hindu Law, in determining 
which of two sapindas is the nearer heir, you have to go 
three degrees in each branch, and after the third degree, 
you must go three degrees to the next collateral branch, 
and so on, and that applying this test, the third defend­
ant would be the nearer sapinda.

I can find little authority for the contention of Hr. 
Raghunatha Sastri for the plaintiffs that you must 
exhaust the sapindas to the seventh degree in the nearest 
branch before you can go to any other branch,

The text of Manu which forms the basis of sapinda 
succession to collaterals is found in verses 186 and 187.
Vers© 186 runs as follows :—

“  T o  th ree  (ancestors) w ater m u st b e  o ffered , to  t l i ie e  th e 
fu n era l cake is g iven , th e  fo u r th  (descen dan t) is th e  g iver  o f 
these ob la tion s , th e fifth  has n o oon n ection  w ith  them /^

Verse 187 says—
'"A lw a y s  to  th at relative (w ith in  th ree degrees ) w h o is 

n earest to  th e  (d eceased ) sap ind a , th e estate shall b e lo n g  5 a fter­
w a rd s ,'a  shall be th e  h eir, then  th e  spiritual teacher,
ox th e  p u p i l / '

The words in Manu are Anantaralia, sapindath. (Bee 
Manu— Ŝacred Books of the East). The Mitakshara 
in dealing with sapmtibandha succession in Chapter 2, 
section 5, does not specifically state to what degree each
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sooBRAMiiH line should be exhausted, before ffoina; to the next line.
O h e t t y  * '  ^  ®

V- The words putmh and sunavah have, however, been held
N ’ATAKA.fA .
PiLLAi. to mean the three descendants by their Lordships of the 

Privy Council in BudJi,a Singh v. Laltu 8ingh{l). It is 
admitted by the plaintiffs’ vakil, that, unless by the words 
putrah or sons, you must exhaust seven lineal descend­
ants before you go to the next ascending line, the 
fourth plaintiiT will not be a nearer heir than the third 
defendant. It is clear that if Sadasiva Chetti was 
adopted to Chinnapapu Ohetti and if by son ”  you only 
include three degrees of descendants, the fourth plaintiff 
will be excluded by the third defendant.

The consensus of opinion seems to be that you must 
break .off when you come to the third degree, in deter» 
mining the question who is the nearer sapinda, and go 
to the next collateral line.

The line of succession is dealt with b j Mayne in 
paragraphs r>70 (a), 671,. 572, and it will be seen from 
the table of Agnatic Sapindas that it is only three 
degrees that are taken in each branch. It will be 
seen from the table that the ran, grandson and the 
great-grandson succeed in order, in their absence the 
estate goes to the widow, daughter and daughter’s son, 
then to the mother* then -to the father, then to the 
brother, nephew, grand-nephew : in their absence, it goes 
to the grandmother, then to the grandfather : and then 
to th.e three descendants and so on.

Professor Jolly in his Tagore Lectures on Hindu 
Law gives a table at page 212 which is substantially 
the same as that given by Mayne. He points out that 
the first part of this table is in accordance with the 
systems of Apararka and Nanda Panditha.

(1) (1915) 8711., 604 (pagaa 611 to 618J.



Jogendra Chuuder Glio'se in his Principles of Hindu 
Law adopts a similar rule (pages 118 and 119). ».

mi • • 1 ,  n  M . T NaTASAJAliie same view is taken by Saryadnikari in Lecture phlai. 
13, where he refers to the order of succession under the 
Mitakshara Law, and .in the table of succession which he 
gives in that Lecture. In Lecture 10, he gives the views 
of the commentators.

West and Buhler, however, incline to*a different 
view, but, so far as I can see, the preponderance of 
authority, both as regards text writers and commen­
tators, is the other way.

Taming to the decided cases, the question wâ  con­
sidered by their Lordships of the Privy Council in 
Biidha Singh v. Laltu Singh{l), and it was held that 
the great-grandson of the grandfather of the deceased, 
who was also the grandson of his paternal uncle, was 
the preferential heir as against the grandson of the 
deceased’s great-grandfather. Their Lordships, after an 
exhaustive review of the authorities and the texts, 
observe at page 620—

“  D r. R a j K u m a r  S a rv a d h ik a ii’s con stru ction  appears to  
t liem  to rest on  a lo g ica l foun.datioii, an d  H s  v iew s seem  to  b e  
con sisten t and clear. In  e ffe ct , he saya th a t th e  M itakshara p ro ­
p ou n d s a defin ite  schem e o f  su ccession  ; lineal m ale descen dan ts 
o f  the deceased  ow ner d ow n  to .and in c lu d in g  th e  th ird  degree^ 
w ho con stitu te  the first class o f propinquoua relations (the 
n earest sapindas) inherit in  su ccession  in  the first in stan ce . In  
th e ir  d e fa u lt , th e  w idow  an d  d au gh ter ta k e  b y  express p roy is ion  
o f  th e  lq,w. T h e  d a u g h ter ’s son com es in  sim ilarly. In their 
ab sen ce , the. in h eritan ce  a s c e n d s ; each  ascen d in g  lin e  beg in s  
w ith  a female^ and each  has to  b e  ex h a u sted  in  a ccord a n ce  w ith  
th e  ru le  o f  p rop in qu ou s sapinda re la tion sh ip  be fore  th e  n e x t  in 
order can ta k e  ; so th at th e  parents an d  their three successive 
d escen dan ts  ̂ take first j th en  the paterna l grandm oth er and the 
paternal g ra n d fa th e r  an d  " th e ir  three successive descendants ^' 
c o m e  n ex t , an d  so  on.^^

Cl) (1915) T.I'.R., 37 AU., 601
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sooBBAMiAH TheiP Lordslilps tlien i?ef6r to tte fact that the view
C h e t t y  , ^

V- of Dr. Jolly is in substantial agreement with the view
N  AT AHA J A . rr̂  , , ,

PiLtAi. o f  D r .  R a j  K u m a r  o a r v a d n ik a r i .

The view taken in Madras, which was based upon a 
narrower construction propouujded by the Smriti 
Chandrika and the Subodhini, was that instead of three 
descendants you must tak.e only two, and their I.ordships 
refer to 8m\iya, v. LaJcshminarasamma (L), and Ghinna- 
satni Filial v. Kunju Pillai (2), and disapprove of the 
narrower construction, and observe ;

H ow ever , th e  tw o M adras d ecision s h ave  rece iv ed  th e  
re sp e c t fu l con s id era tion  o f th eir L ord sh ip s . T h e y  have a lrea dy  
g iv e n  reasons fo r  h o ld in g  th at in  th e M itakshara as e x p o u n d e d  
in  th e  Benares soh ooh  the w o rd  ‘p u tra  and its syn onym  e m p lo y ­
ed  b y  r V ijnanesw aT a in  co n n e x io n  w ith  broth ers and uncles 
m u st be  u n d erstood  in  a g en eric  sense^, as in  th e  case o f  th e 
d ecea sed  ow n er, and that th e  d escen d an ts in  each  a sce n d in g  
lin e , up to  the fix e d  lim it, sh ou ld  b e  exh a iisted  at any  rate  to  th e  
th ird  deg ree , b e fo re  m ak in g  th e  ascen t to  th e h n e  n e x t  in  ord er 
o f  succession /^

Their Lordships also state that, even under the Mitak­
shara, in cases of competition between collaterals, 
preference is given to one who has the right to confer 
spiritual benefit, and observe ;

. “  I t  seem s to  th eir L ordsh ips th a t  th ere  is an oth er g ro u n d  
on  w h ich  th e  p la in tiff m ust fa iL  I t  is ad m itted  th at th e  d e fe n d ­
ant confers greater ben efit on  th e  '-.deceased b y  th e  o ffe r in g s  h e  
m akes to th e m anes o f  the com m on  ancestor. N o w , it  is .a bso lu te ly  
c lear that u nder th e  M itakshara, w h ilst th e  r ig h t  o f in h erita n ce  
arises from  sapinda relationsh ip , o r  c o m m u n ity  o f  b lo o d , in  
ju d g in g  o f  th e  nearness o f  b lo o d  relationsh ip  'or p ro p in q u ity  
am on g  the g o tra ja , the test to  b e  app'lied to  d iscov er  th e  p re ­
ferentia l heir is th e capacity  to  o ffer  ob la tion s . M itra M isra, 
th e author o f  th e  Y iram itrod aya , an auth orita tive  com m en ta ry  
o n  th e  M itakshara, lays d ow n  th is d octr in e  in  express term s. 
H e  says " w h en  th ere  are m an y  claim ants to  th eh eritstge  a m o n g  
g otra ja s  and th e  lik e , then th e  fa c t  o f  c o n fe r r in g  benefits on  th e

(1) (1881) I.L.R., 5 Mad., 291. (2) (1911) I.L.R., 35 Mad., 152.
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p ro p r ie to r  o f  tKe w ea lth  b y  m eans^of -the o fferin g  o f ob la tion s 
an d  th e  lik e  o n ly  ex clu d es  th ose  th a t do  n o t c o n fe r  su ch  b e n e - v. 
fits .’ D r. R a j K u m ar S aryad h ik a ri renders the last part o f  th is 
p a ssa ge  thus ; T h e  b en e fit co n fe rre d  on  th e late ow n er b y  th e  
o ffe r in g  o f th e  ca k e  an d  th e  w ater  determ ines the t it le  to  
inheritance./^^

In the case of Bhyah Bam Singh y .  B%yali Ugar 
Slngh(\)i the Board affirmed this rule in the following 
words:—

"  W h e n  a question  o£ p re fe re n ce  arises^ as p re fe re n ce  is  
fou n d ed  on  superior efficacy  o f oblatioiiSj th a t p rin cip le  mxist b e  
ap p h ed  to th e  so lu tion  o f  th e  difficu lty.'^

In Swraya v. Lahshminara8amma[ 2), the Iqanied 
Judges held that, according to the law of succession 
current in the iVladras Presidency, the term “ sons ” used 
in the Mitaksbara, Chapter II, section 4 (7), and section
5 (1), does not include grandsons.

In Qhinnaaami Fillai v. Kunju Pillai(S), the learned 
Judges were of opinion that the word “ sons” in the 
Mitakshara, Chapter II, section 1, Terse 2, section IV, 
verses 7 and 8, and in section V, verse 1, should not be 
given an extended meaning so as to include grandsons, 
and they approved of 8uraya v. Lakshminamsamma (2) 
and did not follow the decision in Kalian liai v. 
BjamacliandraiAi).

As their Lprships of the Privy Council in Bud If a 
Singh v. Laliu Singh{b)t referred to above, followed the 
view in Kalian Rai v. BamaGliandm(4) and disapproved 
of the • two Madras decisions, it is unnecessary to 
deal with those decisions at any length.

bo” far as I can see, in the case of competition be­
tween gotraja sapindas, the difference of opinion has 
always been whether to take it to three degrees or two

(1) (1870) 18 373. (2) (18S1) I.L.R., 5 Mad., 291,-
^3) (1911)I.L.B., 85 Mad,, 152, (4) (1901) 24, AIL, 128.

(5) (1SX5) I.L3», 37 All., 604.
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^̂ CHKTiŷ  ̂ degrees, and there is no cg^se •which, says that you njust 
NatIbaja seven degrees in one line before yon can go to
riLiiAi. the next. In fact, such a construction would be con­

trary to the piinoiples of collateral succession laid down 
by commentators and text writers^ As pointed out in 
the Madras cases, the construction that you must
exhaust seven degrees is against the whole scheme of
collateral s->accession and would postpone the heirs 
specifically mentioned in the Mitakshara as entitled 
to preference.

Mr. Raghunatha Sastri for the plaintiffs relied on 
Butfihe^utty Butt v. Bajunder Narain Bae (1) and Bhyah 
Bam Singh v. Bhyah Ugar 8ingh{2) and Kesar Singh y. 
Secretanj of State for India(S). But these cases are not 
cases of competition between sapindas. In Bhyah Bara 
Singh v. Bhyah Ugar Singh{2), their Lordships of the 
Privy Council observe at page 392 :

T his is n ot a case o f  p r io r ity  b e tw e e n  tw o person s c la im in g  
as heirSj or betw een  tw o classes o f  Jteirs j it is one o f  asserted  
ex clu sion  fro m  inheritance^ ra ised  b y  person s n o t  co m p e tito rs  
in  th e p re scr ib e d  d egrees o f  heirs. T h e  q u estion  o f  p re fe re n ce  
is d is tin ct fro m  th at o f  en tire  e x c ln s io n . W h e n  a q u estion  o f  
pre feren ce  arises, as p re fe re n ce  is fo u n d e d  on  su perior  e fficacy  
o f  ob la tion s , th a t prin cip le  m u st be ap p lied  to th e so lu tion  o f  
th e  difficulty.^ ’

I think it is clear that the third defendant is the 
preferential heir to the fourth plaintiff. In this view 
of the case, the plaintiffs’ suit fails, as they have to 
establish that the fourth plaintiE is entitled to succeed 
to the property of VasaTarnbammal or Sadasiva Chetti 
as the next sapinda.

It is unnecessary to consider the other issues raised 
in the case.
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(1) (1839) 2 M.LA.., 183, (2) (1870) 13 m ,
(3) (1026) I.L.E., 49 Mad., 652.



X decide nothing as between the defendants. 8oo>»i»uH
O h e t i t

This suit fails and is dismissed with costs, two sets—  
one for defendants 1 and 2, and the other for the sixth 
defendant.

The other defend?«nts will bear their own* costs.

Plaintiffs will take their taxed costs • out of the 
trust estate.

B.C.S.
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APPELLATE CBIMINAL.

Before Mr. Horace O ioen  Compton Beasleyt Chief Justice, 
and Mr. Justice Anantalcfishna, Ayyar,

V E B B A  E O R A Y A N  a n d  t w o  others P r iso n ebs .*
Jnly 4.

Criminal trial—-PfCLctice of tendering for cross-examination 
important eye-witnesses died hy prosecution— Regularity 
of— Brô per p̂rocedure.

T h e  practice of tendering im portan t eye-w itnesses cited by 
th e  prosecution for cross-exam iniition  is M g k ly  irregulaT.

In  cases w here any witness know n to th e  proseontion  is ab le  
to  swear to fa cts  m aterial to  tlie  caae^ th e  proper procedu re to 
fo llow  is to ask him to  g ive  ev iden ce on oath as to th e  facts 
k n o w n  to* him^ and w hich  a ie  relevant to  th e  case^ thotigh  o tk er 
w itnesses m ig M  have s|?oken to th e  same facts. M erely  
"  ten d erin g  fo r  oross-exaTnination is n ot a practice  w hich  
s t o n ld  b e  enconraged^ especially  in  mtirder oases, as it  w oiild  
b e  v ery  unfair to  the accused.

Queen JSmpress v. Ham Sahai Italic (1884) 10 Calc.,
1070j folldwed.

* Ref e iT ed  Trial No. 67 of 1929.


