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cogent reason, in this particular case it seems to them that ihe 
Commissioner has exercised a right discretion. Under these 
circumstances then' Lordships do not give weight to the objection 
against the admission of tho appeal.

Appeal dismissed.

Solioitors for the appellant: Messrs. Young, Jaokson and Beard,

Solicitors for the respondent: Messrs. Van Sandan, Gumming 
and Armitage.

APPELLATE OIVIL.

Before Mr. Justice McDonell and Mr. Justice Meld.
A B D O O L  AD GOD a k d  o t h e r s  (D e tb h d a w ts )  ®. M A H O M E D  M A K M IL  

AND ANOTUBE (PiAISTIEBS .)*
Oms of proof—Hindu, customs amongst Mahometans—2fo presumption when 

no allegation of custom made.
A  and B -wore two brothers, Mubomedans, who lived together in coin- 

mensality: A , whilst so living with lus brother, purchased certain lands 
under a oonyeynnoe executed by tlie vendor and A. In  a suit by tlie heirs 
of B  against tbe heirs of A to obtain possession of suoh lands, in whioh they 
alleged they hud been dispossessed by the heirs of A, the Court found the 
Innd to be joint family property nnd to hare been purohased with joint 
funds. On appeal, the onus of proving that tho land was purchased by A 
alone -was put upon A, held that there being no allegation tbat tho parties 
bad adopted tbo Hindu law of property, tho Judge, by applying to Maho- 
medans tbe presumption of Hindu law, had oast tho onus on the wrong 
party.

T h e  p la in t i f f s  i n  t h i s  c a s e  s u e d  t o  r e c o v e r  p o s s e s s io n  o f  c e r ta in  

l a n d s  f r o m  ‘w in c h  t h e y  h a d  b e e n  d is p o s s e s s e d  b y  t h e  d e fe n d a n ts .

The plaintiffs alleged that the land in question had been bought 
by two uterine brothers (the father of tho plaintiffs and the 
father of the detfeudants) who were Mahomedans, living in com- 
mensality with each other. That on the death of the plaintiffs 
father, their mother and uncle lived together and held, joint

* Appeal from Appellate Deoree No. 1319 of 1882, against the .decree <?l: 
Baboo Kam Ooomar Pal, Boy Bahadur, Subordinate Judge of Syibef. 
dated 16th of May 1882, affirming tho decree of Baboo Romesh OhttndSi 
Bose, Roy Bahadur, Munsiff of that district,-dated 21st November
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possession of tbe land, and tlm t on the death o f their m other they 
took possession of the share to whioh they  were entitled, b u t 
th a t the defendants had dispossessed them , nnd this suit w a s  

therefore brought b y  the plaintiffs for the purposes above m en­
tioned. Both parties to  the su it were M ahomedans.

The defendants contended th a t  their father had purchased the 
Jand when living separate from  the plaintiffs’ father, and th a t 
the conveyance had been signed by their father alone.

The M unsiff found that the laud  was purchased by the  fa ther 
of the defendants, alone, a t a  tim e when he and the plaintiffs’ 
father were living in  cotnmensalifcyj and th a t therefore i t  m ust be 
considered to be jo in t family p roperty , and he gave tha p lain tiff 
a decree.

Tiie defeudants appealed to th e  Subordinate Ju d g e , who found 
that the conveyance was executed iu the  nam e of the defendants’ 
father, b u t as the tw o  bro thers  lived in  com m ensality, th e  d e ­
fendants not having  proved th a t  tlie purchase was m ade by the 
defendants’ father o n  his own account, the  plaintiffs were en titled  
to a decree. H e, therefore, uphold the decision o f the  Munsiff.

The defendants appealed to the H igh  Court.
Moonshi Serajal Islam  for the appellants contended th a t 

the Judge  was w rong iu  holding th a t, from  the  mere fac t 
of the fam ily living together, the  property was therefore 
jo in t; the  presum ption of H in d u  law ought not to  have been 
applied to the case o f M ahom edans, and that by thus presum ing, 
tho onus of proof had been wrongly put. upon the  defendants.

N o one appeared fo r the respondents.
The judgm ent of the  C ourt was delivered by

M cD onell, J .—This appeal is concerned, with plot No. I  only. 
The parties are Muhomedana. The p roperty  in dispute was purchas­
ed by a conveyance executed in the name o f the defendants’ fa ther. 
The plaintiffs, however, claim a share on  the ground tha t, although 
the conveyance was in  the nam e o f  the defendants’ father, the fam ily 
was a t  the time liv ing iu com m ensality, and the funds w ith whioh 
the purchase was m ade were jo in t funds.

The Munsiff dealt w ith the question on the ground th a t the  
pnrchiise was made from  jo iu t funds, and tha t therefore the plain­
tiffs were entitled to a  share.
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Tha onse then came on appeal before tho Subordinate Judge. 
He first held that the suit in respect; of this plot waa barred , by 
s. 18 of tlie Oode of Oivil Procedure.

A review was theu applied for and granted, and upon the 
review he changed hia mind as to tho applicability of a, 13 
and then proceeded to deal with the merits. He says in his 
judgment : fl True that the kohalaa of purchase were executed
in the name of the defendants' lather, but aa the two brothers 
lived together at tlmt time, the defeudants should have proved that 
the purchase in question was made by the defendants’ father alone, 
but this they have not been able to do.”

It is now contended before us that in this passage tbe Subordi­
nate Judge has applied to Mahomedans a presumption peculiar 
to Hindu law, and that by so doing he has cast the burden of 
proof upon the wrong side, that is, upon the defendants instead of 
upon the plaintiffs.

"We think that this contention is correct. Tho Munsiff, as 1 liave 
already said, although observing that tlie Mahomedans by living 
a long time amongst Hindus, had adopted the manners and cus­
toms of Hindus, did nevertheless decide tho question, not; itpou 
nny presumption of Hindu law, but upon evidence that the proper­
ty was purchased with joint funds. There was no allegation, tlmt by 
custom the parties to this suit had adopted the Hindu law of 
property, and this being so, we think that the Subordinate Judge 
was bound to decide upon tho allegations nnd the evidence 
whether the property was purchased from joint funds. The 
bnrden of proving that it was purchased with joint funds wns, 
of course, upon the plaintiffs, bnt by applying the presumption of 
Hindu law in the first instance, the Subordinate Judge has cri&t 
the burden of proof upon the defendants, and in this we tliitik h& 
has committed an error. We must, so far as regards plot 1, set, 
aside the decree of the Subordinate Judge, aud remand tha eftgg 
for a proper decisiou, The costB will abide the result.

Decree reversed in  part and case »*i


