
Baiasunbxea Tjpjji abide the result. The ^Oo'urt-fee paid on the appeal
M uDALiAR _  ̂ ,

V. memorandum will be refunded to the appellant on Ms
M a h a w e d  . .
ooBMAN application.

B.as.
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Before M r, Justice Bmnesam and M r. Justice Jackson.

THE SABAPATHI PRESS COMPANY, LIMITED,
. " ( D e p e n d a n t ) ,  A p p e l l a n t ,

V.

R. SABAPATHI RAO a n d  e ig h t  o t h e r s  ( P e t it io n e r s) ,  

R e s p o n d e n t s .*

Indian Companies Act (V II of 191*3), sec. 166— Petition for 
winding ujp— I f  can be presented by shareholders who have 
fully paid up their share capital— Sec. 162 (vi)— Nature of 
circumstances rendering winding up “  Just and equitable/^

A  petition for the windin g up of a company loider section 
166 of the Indian Companies Act (VII of 1913) presented by 
shareholders who have fally paid, up̂  their share capital is 
maintainable.

In re National Savings Banh Association, (1866) 1 Oh. A pp., 
547, and In re Anglesea Colliery Company, (1866) 1 Ch. App., 
655, followed.

Held  ̂ further, on the facts fonnd, that oirciLmstances 
existed which would render it just and equitable for the Court 
to direct the winding up of the company under section 162 
(vi) of the Act.

Loch V. John SiacJcwood, Ltd., [1924] A.C., 783, referred to. 

O n a p p e a l from the judgment of Mr. Justice B ea sle y , 

dated 16th November 1927, and passed in the exercise 
of the Ordinary Original Civil Jurisdiction of the High

* Original Side Appeal No. XO of 1928.



Court in O.P. No. 94 of. 1922. [In the matter of tlie sabapathi
ft JrSHiSS

Indian Companies Act (V II  of 1913) and In the matter C o . ,  L t » .  

of tlie SabapatKi Press Company, Ltd., Bellary]. • s a b a p a t h i

Venkata Bao, Ohairman o f  the ajppellant- 
company, in person.

B. Somayya and T. R. ArunacJmla A.yy&r for res­
pondents.

JUDGMENT.
Ramesam, J.'—The first point argued in this appeal is hawepam, j. 

a question of law. It has been contended before ns by 
the Chairman of the Sabapathi Press Company, Ltd., who 
argued the case personally, that this petition for winding 
up filed by some shareholders who have paid up their 
share capital fully is not maintainable. Under section 
166 of the Companies Act, an application to the Court 
for the winding up of a company shall be by petition 
presented either by the company or by any creditor or 
creditors, contributory or contributories, etc. Section 
156 of the Act runs thus :

“ In the event of a company being wound iip̂  every present 
and past member shall, s«.bject to the provisions of this sectionj 
be liable to contribute to the assets of the company to an 
amount sufficient for payment of its debts and liabilities and 
the costs, charges and expenses of the winding up, and for the 
adjustment of the rights of tlie'contribiitories among themselves, 
with the qnalifications following . . .

Clause (iy) lays down the following quahfication :—
In the case of a company limited by shares, no oontri- 

bution shall ,be require^ from -any member exceeding the 
amount (if any) unpaid^on the shares in respect to which he is 
liable’ as a present or past member.^'

It is therefore contended before us that a member 
■wb6 has fully paid up his share is not liable to con­
tribute. anything under this clause, and therefore he is 
not a contributory within the meaning of section. 166.
Section 168 defines the term, coptribntory*” Jt means
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S a b a p a x h i  “  every person liable to <5ontrib ate to the assets of a
C^^Ttd. compaay in the event of its being wound up̂  and, in all proceed" 

ings for determiningj and in all proceedings prior to tlie final 
Ra.0. determination of, the persons who are to be deemed contri-

EameHm J includes any person alleged to be a contributory/’
The corresponding sections of.tbe then English Act 

were the subject of consideration in English Courts 
in In T6 National Savings Banh Association{l). The 
question w^s considered b j Knight Bbdoe and TgiiNEB, 
L.JJ.5 in a case which came up on appeal before them 
from an order of the Master of the Rolls. Section 74 
of the English Act then under consideration is the same 
as section 158. Section 38 corresponds to our section 
166. It was held by the Lords Justices that all past 
members of the company were liable to contribute and 
the qaalification that a member shall not be liable to 
pay more than the unpaid amount of his share, does not 
make him the less a contributory in the particular case 
where his share capital is fully paid up. The case follows 
another decision in I?i re Anglesea Colliery Gom]oa'mj{2) 
reported in the same volume at page 555. Following 
those deoisionsj we hold that this petition ia maintainable. 
In some cases it has been laid down as a matter of 
practice that the petition by a single shareholder ought 
not to be allowed, unless it is supported by other share­
holders or creditors. In the present case, the petition 
IB supported by no less than 84 shareholders. The 
petition also alleges that, in the event of winding up̂  
the petitioners have a tangible interest in the surplus 
assets. We, therefore, do not see^any kind of objection 
to the maintainability of this petition.

The next point related to the grounds on which the 
.company is sought to be wound up. Section 162, 
clause (vi) says that a company maybe wound up by the

(1) (18^6) 1 Oh.App. Oases, 643. (2) (1866) 1 Ch.App., SS6.
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Ooartj if tb.0 Court is of opinion that it is just and sabapami
 ̂ xB-lSSS

equitable that the company should be wound up. Co., l t d .  

Clauses (i) to (v) of the section do not apply. A similar Sabapathi 
clause was the subject of construction by the Privy — ■
Council in Loch v. John Blackwood^ Ltd.{l). Follow- 
ing that case, our brothers, S pencer  m d  S r in iv a sa  

A t y a n g a r , 3 J., reversed in Sabapathi Rao v. SabapatJd 
Press Gortvpany  ̂ Ltd.(2), the original order of Id u m a e a - 

SWA MI S a s t r i , J., dismissing the petition, and remanded 
the case back for consideration on the ground that 
the reasons alleged in the petition will, if made out, be 
enough to sustain an order of winding up asjust and 
equitable. The learned Judge, our brother B e a s l e y , J., 
has now found that on one occasion, the press was 
auctioned and leased out to K.V. S.R. & Co. an'd that on 
the next day it was sub-leased to Pola Sankariah for 
Ks. 10,523. Again, in another year, the same press was 
leased out to Mr. Ramachander, son of the Chairman,
Mr. Venkata Rao. It was then sub-leased to Pola 
Sankariah for Rs. 14,300. The learned Judge observes 
that the very large profits made by intermediaries make 
the transactions no! altogether pro|)er. The next point 
the learned Judge relied on is that suits had to be filed 
against the company for the recovery of dividends. Mr.
Venkata Rao sought to e'splain this fact by saying that 
sometimes the shareholders would not draw their divi­
dends, so that they might make this complaint, and 
various other explanations are given in connexion with 
the other ̂ shareholders. Biit whatever the explanations 
may be, there is no' doubt that there are numerous cases 
of eharehoiders having had to sue the company for 
recovery of their dividends. The learned Judge also 
referred the matter to the Official Referee on two points,

(X) [1924] A.O., 783. (2) (1924) 48 Mad., 4i8.



B a o . 

IIamesam, J.
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sabapathi that is, to look into the accounts and also examine
P r e s s  ~ , _

Co., L t d . cortaiu dividend warrants for the purpose of satisfying
Vt  ̂ ft

s a b a p a t h i  himself en the questions as to whether dividends had 
been paid and whether Mr. Venkata Rao was authorized 
by the persons whose names appear on the dividend 
warrants to <-give an acquittance or receipt on their 
behalf. On both these questions, the report of the 
Official Referee was against Mr. Venkata Rao. It is 
said that Mr. Venkata Rao had no opportunity of 
explaining these matters. On the other side, it is 
stated that his Counsel, Mr. Sydney Smith, did not 
question t̂he correctness of the report. The learned 
Judge ■ also observes that there are other matters which 
he need not go into. Having regard to all those 
circumstances, we think it is not a matter in which we 
should differ from the discretion of the learned Judge.

We dismiss this appeal with taxed costs, on the 
higher scale, of the petitioners. The taxed costs of the 
Official Liquidator will be recovered out of the estate. 
The costs of the respondents may be paid out of 
the sum of Ks. 800 which has been deposited by the 
appellants as security for costs.

B.C.s.


