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No doubt Mr. Justice Pontifex in the case of Ram Chand Seal (1) 1884
hias decided that only general letters of administration can be In tr®
granted to Hindus, bnt the question has been commented in on the %‘3}%’;‘;’”
case of Grish Chunder Mitler (2). It has already been adjudi- ngggi
cated that the five children are entitled to the property and it has Guosavt.
been paid over to the mother as guardian ad litem, but 1 submit
the property has been severed so as no longer to belong to Sattya

Krishna Ghosaul’s estate.

CounvingHAM, J.—It appears to me that the circumstances
set out in the petition of the applicants are sufficiently special
to take the case out of the operation of the rule laid down by
Mr. Justice Pontifex in the case of Ram Chund Seal (1) and
therefore I make the order as prayed.

: Application granted.
Attorney for applicants : Gillanders.

PRIVY COUNCIL.
BURJORE axp BHAWANI PERSHAD (Drrespants) o P.C.®

BHAGANA (PrLauNTIFR.) Z\’oveln?ggr 03,

[On appeal from the Court of the Judicial Commissioner of
Oudh.]

Act X of 1877, 8. 602—Extension of time for giving Security in appeal—
Custom—~ Wafib-vl-ars.

The words in 8. 602 of Act X of 1877, relating to the time within
which secarity is to be given, are directory only; and although they are
not to be departed from without cogent reason, the Court from which the
appeal is preferred has the right of extending the time. In this case,a
satisfactory explanation having been given of delay in giving secyrity until
after the time limited by the above seetion had expired, %eld that the
Court had rightly exercised discretion in extending the time. In the matter
of the petition of Soorjmukhi Koer (3) approved.

The paternal grandmother of a deceased village shareholder claiming to
inlerit in preference to his male collateral relations, the issue was fixed with
the assent of the pleaders on both sides, whether the plaintiff, as afemale,

% Present : Liord FrrzaERra1D, Siv B. Pracock, Sir R. P, Coruixs, and Sir
A. HosHoOUSE. .

(1) LL R, 6 Cale, 2. (2) 1.L.RB, 6 Cale., 483.
(3) L L. B,, 2 Calc,, 272.
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was excladod frora inheriting by the custom of the family, or tribe. Huid,
that this was substantially & question of fuet, and that on the evidenece,
whichineluded the village wnzib-ul-arz, the customary exelusion of females
was nob proved.

ArpraL from n decrse  (20th October 1880) of the Judicial
Commissioner of Oudh, affirming a deoree (8th July 1850) of the
Distriet Judge of Lucknow.

The suit ous of which this appeal arvose was brought by
Bhagaun, the respondent, the widow of Sadanand, formerly
kabuliit-dar, or shareholder, responsibla for the revenne of a five
annas four pie share in - monzah Rahemunagar, pargans  Bijnour
in the Lucknow distriot. She clnimed to have = decluration of
her right on that share against the nephews of Sadanand. The
Intber had two brothers, from whom he was disassociated, and
died in 1849 leaving « son, Suraj Buksh, born of the respoudent
Bhagnna. Suraj Buksh inherited his father’s property; and with
him till his death in 1879 his mother Bhagann lived. He left a
son, Pirthi Pat, whe died in the same year, loaving a daughter,
After the denth of Pirthi Paf, whose name during his life was not -
entered in the collectorate books as in possession, his gmndnﬁother
continned to hold the land. But on the 30th January 1880 the
sons of the brothers of Sudanand (decensed) obtained dakhil ‘l;lza;:ij
or alteration of entry of names, from tho tahsildar of Lucknow.
Bhagana then brought the present suit ; to which the defence was
made that she, being a femnle, was excluded from the inheritance
by the custom of the family and tribe, Pande Brahmins in Qudbh. .

In the Court of first instance it was held that no cnstom to that
effeot Liad been proved, the wajib-ul-arz (or village administra-
tion paper sigried at settlement,) contradioting it, save as o cor tnm
spacified femule relations, vis., daughters and unmarned ‘wornen,
The Judicial Commissioner, in afirming this judgment, obse\'ved
that the evidence had not proved that, by custom, a grandmother
could not sucoeed.

On this appeal —

Mr. J. H, W. Arathoon appeared for the appellant.

Mr. J. G, W. Sykes for the respondent.

A: preliminary ohjection was taken for. the respondent, objeets
ing that the Judicial Commissioner had without legal authority.
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extended the time for giving security; and that even if he had
suoh authority, where a proper oase was made out for the exercise

of a judicisl discretion, such a cnse had not been made out here,
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Mr. J. G. . Sykes contended that under s. 602 of Act X of IruszeD

1877 the limit of time was enacted by law, and therefore could
not be extended. In this case the appellants had already
exceeded it when they made their application to have it extended.
Whatever could be done for them could only have been on

application to this Committee. He referred to Act VI of 1874,

s 8, and 8 11, ol G; and cited fn e Lalla Gopeschand 1) 3
In ve Punendro Deb Roy (2) ; In ve Soorjmukhi Kosr (3).

The latter case was distingnishable from the present. It decided
that the requirements of s, 11 of Aet VI of 1874 wero not
imperative, the OCourt having a discretion to allow security and
costs to be deposited after the period mentioned in the Act when
the Court had been closed at the expiration of that period,
allowing the deposit to be made on the day of re-opening; Now,
provision for the case of the Uourt being closed had been made,
and the appellants in the present case had not the same kind of
excuse; their explanation being that, wrongly advised, they
attempted to make the doeposit in the Court of first instence,
which caunsed the delay.

Mr.. J. H, W. drathoon for the appellant relied. on the Full
Bench dedision in Sogrjmukii Koer’s case.

Their Lordships having intimated that the appeal ghould
proceed-—

Mr. J. H. W. Arathoor was heard for the appellants.

Coungel for the respondent svas not called upon,

Their Lordships’ judgment was delivered by

8iz R. P. Corrmes.—~This was a suit brought by Mussumat
Bhatrana against the defendants for the purposa of recovering a
certain mouzah, The only question in the case wns this, whether tha
Mussumat, who was the graudmother of one Pirthi Pat, sucoeddsd
to the real property of Pirthi Pat, or whether the male descendants

(1) 1. L. B., 2 Calo., 128,
(2 23W R., 220. :
£3) L L. R. 2 Calec., 272.
86

BHAGANA, .
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collaleral to her husband, sncceeded to that property ? The parties
were both represented by Counsel, sud. thay agreed to this insue ;
“ g plnin'tiff, as o female, excluded from inheritance by the custom
of the family and tribe? On defendants.” It appears to their
Lordships that, this issue having been settled by the learned
Judge by the consent of Qounsel, and the cause having been tried
upon it, it is the only issue now before us ; and the question to be
determined is whether, the two Courts, that of the Subordinate
and of the Judicial Commissioner, having found as s fact that the
defendant had not sustained the burden of proof laid upon him,
viz., that the plaintilf, as a famale, was excluded from the inheri-
tance, that finding shall or shall not be affirmed.

The question of the custom, or no custom iu the family is
substantially one of fact. If their Lordships could see that any
proposition of law was mixed up with it they might be disposed
to review it, but no such proposition arises upon the evidence, and
further they are disposed to say thal the conclusion of the Courts
upon the evidence seams to them to have been right. The evi-
dence wag in substance that of a great number of members of the
family, and strangers, of whom more might have been called, to
the effect generally that there was such a oustom in the family,
which is a more assertion by the witnesses of the question to Lie
tried in the cause. But it would appear that all the witnesses
founded their opinion upon one particular case, wiz, ﬂmt upen
the death of Baijunth, the father of the husband of the plaintiff,
instead of his widow or mother” taking, his ancles and nephews
took. The Couvts say that that, being the only instance in the
family, does not sufficiently prove custom. Further it is to be
observed that that evidence was iu a great dogree contradicted by
a paper called a wajib-ul-arz, which was put in, whereby the
general contention of the defendants, which was that no femnle
whatever could succeed, was, to a certain extent at all évents,
modified. The wajib-ul-are is in these terms: * If the deceased
have two or more wives, lawfully marvied, then the property left
by the deceased would be divided among the number of wives ia
this way : that if there be one som from one wife, and two o
more from the other, then the one son from the former would taks
one balf, and the two or more from the latter would take the ofher.
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half, sub-dividing it equally among themselves; but a wife having
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no male issue shall receive no share; she shall, however, receive Bursorn
mainténance from the sons of the other wives who have inherited 5, AN2

AWANI

a share. In our family the custom is to give no share to PERSHAD
danghters. If none of the wives lawfully married to a dacensed BHAEZL'NA.

co-shavrer have any issue, in such a case of course the childless
widow shall have possession of the share of the deceased. If a
widow being childless desire to adopt a son, she ean adopt one of
the nearest male members of her deceased husband’s family. She
shall not be competent to adopt her brother or brother’s son.
Women not lawfully married, and their issue, provided they Loar
good moral character, will be entitlel to receive only food and
clothing, but shall not receive a share,” This wajib-ul-ar: seems
very much indeed to qualify the general statement of the wit~
nesses that no female could succeed iu the family ; for it distinatly
states that under some oireumstances wives and ‘widows suceceed,
although it does not distinotly state that grandmothers do.

On the whole, therefore, it appears to their Lordships that the
finding upon this one issue, which was settled by both the parties
and by both Qourts, is right.

It should be stated that it appears in this case that Pirthi Pat
bad a daughter about seven years old, but by consent of both
parties that daughter is excluded from comsideration in the cnse;
and the case has been treated as if that daughter had uot existed.
Their Lordships think it right to say that that daughter, being uo
party to this suit, is in no way bound by this decision, and they
give no opinion with respect to what her rights may be,

Under these oircumstances their Lordships are of opinion that
the judgment appealed from was right; and they will humbly
advise Her Majesty to affirm that judgment with costs,

It only remains ‘to state that a preliminary point was raissd as
to- whether the Judloxal Commissioner had a right to extend the
time for giving seou.uty in this appeal. Their Lordships upon that
point have to say that they concur in the view which was taken.
by the Full Bench of the Court in Caloutta, that the wordsin.the
Act which have been quoted relating to the ‘giving of seourity
‘are dueoto:‘y’ only; and, although not fo: be departed from without
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cogent reasonm, in this particular case it seems to' them that the
Commiissioner has exercised a right diseretion., TUnder these
circumstances their Lordships do not give weight to the objection
againgt the admission of the appeal.

Appeal dismissed,
Solicitors for the appellant : Messrs. Young, Jackson and Beard,

Solicitors for the respondent: Messts, Van Sandan, Gumming
and drmitage.
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Befeore Mr. Justice MeDonell and My, Justice Hield.

ABDOOL ADOQOD awp orunns (DerEspants) », MAHOMED MAKMIL
AND ANOTHER (PrirNTiFes,)*

Onus of proof—FHindu cusioms amongst Makomedans—No presumption when
no allegation of custom made.

A snd B ware two brothers, Mnhomedans, who lived together in com-
mensality : 4, whilat so living with his brother, purchased ocertain lands
under a conveyance exeouted by the vendor and 4. Tn a suit by the heirs
of B ageinst the heirs of 4 to obtain possession of such lands, in which they
alleged they had been dispossessed by the heivs of 4, the Court found. the
land to he joint family property and to have boen purchased with joint
funds. Onappeal, the onus of proving that tho land was purchased .hy 4
alone was put upon 4, keld that there being no allogation that the parties
had adopted tho Hindu law of property, the Judge, by applying to Maho-
medans the presumption of Hindu law, had east tho onus on the wrong
party.

THR plaintiffs in this case sued to recover possession of certaiti
lands fromx which they bad been dispossessed by the defendants,

The plaintiffs alleged that the land in question had been' bought
by two uberine brothers (the father of tho plaintiffs and the
father of the defendants) who were Mahomedans, living in com~
mensality with each other, Thaton the death of the plaintiffs
father, their mother ond umele lived together and 'held; joint

# Appenl from Appellate Deoree No. 1319 of 1882, against the .deeree- of
Baboo Ram Ooomar Pal, Roy Bahadur, Subordinate Judge of Sjlheﬂ
dated 16th of May 1882, affirming the decree of Baboo Rortesh- Chuidé:
Bose, Roy Bahadur, Munsiff of that distiet, dated 218t November 1881..



