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APPELLATE CRIMINAL.

Before Sir Qwen Beasley, Kt., Chief Justice, and
Mr. Justice Sundaram Chetti.

1631, K. DHOLILIAH (Accusep), PETITIONER,

Vs

KING-EMPEROR (ComprLamvawnr), REspoNpENT.®

Code of Criminal Procedure (Act V of 1898), sec. 195 (1) (b)—
Person gave information to police alleging commission of
offence—After investigation police reported to Sub-Magis-
trute ease false—Same complaint pressed before Sub-
Magistrate—~Acoused dischurged under sec. 253 (2) of the
(lode— Police filed complaint before Subdivisional Magis-
trate for giving false information fo police—Conviction
under sec. 182, Indian Penal Code (Act XLV of 1860)~~
Legality of——Offence committed whether not ome wunder
see. 211, Indian Penal Code——Complaint in  writing
under gec. 195 (1) (b) of the Code of Criminal Procedure—
Necessity for.

A person gave information to the police that certain persons
had broken the seal and lock of a temple and entered it. After
some investigation the police reported to the Stationary Sub-
Magistrate that the case was false. Thereupon the said person
pressed the same complaint before the Stationary Sub-
Magistrate requesting the Court to make a judicial investigation
of the charge. Subsequently the Magistrate discharged the
accused persons in that case, under section 252 (2) of the Code
of Criminal Procedure (Act V of 1898), finding the charge
against them to be groundless. The police filed & complaint
against the said person for giving false information to the
police before the Subdivisional Magistrate who convicted him
under section 182 of the Indian Penal Code (Aot XLV of
1860).

Held, in revision, by the High Court, that, as the
complaint disclosed clearly an offence under section 211 of the

# Criminal Revision Oase No, 715 of 1930,
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Indian Penal Code alleged to have been committed in or in
relution to o proceeding in Court, the Subdivisional Magistrate
eonld not take cognizance of the case without a complaint in
writing by the Sub-Magistrate as required by section 195 (1) (b)
of the Code of Criminal Procedure and that the conviction was
illegal and should be set aside.
Peririon under sections 435 and 439 of the Code of
Criminal Procedure, 1898, praying the High Court to
revize the judgment of the Comrt of the Subdivisional
Magiztrate of Coonoor in Calendar Case No. 52 of 1930,

K. 8 Jaywrama dyyar avd (4, Gopalasicand {for
petitioner,

K. N Gaupati tor Pallic Proseuator (L. H. Bewres)
for the (rown.

JUDGMENT.

BSuxparan Cuerrr J.—This is a criminal revision
petifion filed by the accused against the conviction and
sentence passed by the Subdivisional Magistrate,
Ceonoor, under section 182, Indian Penal Code, imposing
ou him a fine of Rs. 25, The Subdivisienal Magis-
trate took cognizance of this case on a complaint filed
by the Sub-Inspector of Police against the accused. In
that complaint it is alleged that the nccused gave false
information to the Sub-Iunapector of Police, Wellington,
that three persons, mamely, P.Ws. 3, 4 and B5,
had broken the seal and lock of a temple in Karteri and
entered into the temple. After some investigation, the
police reported to the Stationary Sub-Magistrate that
the case was false. Thereupon, the present accused
pressed the same complaint before the Stationary
Sub-Magistrate, Coonoor, requesting the Court to make
a judicial investigation of the charge. Suhsequently
the Magistrate discharged the accused persons in that
cage undor section 253 (2), Code of Criminal Procedure,
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pesian finding the charge against them tfo be groundless.

_w?;;?:l;« Embadying these facts in the present complaint and

e alleging that, by reason of these circumstances, the

e aceused has committed an offence under section 211,
Indian Penul Code, the present prosecution was launched
hy the Sub-Inspector of Police against the accused.

A preliminary objection was taken on behalf of the

defence before the Magistrate that, in the face of the
facts alleged in the complaint, the offence 1s one under
section 211, Indien Penal Code, committed in or in
relation to a proceeding in Court and, therefore, the
Magistrate could not take cognizance of the offence,
in the absence of a complaint in writing of the Stationary
Nub-Magistrate, Coonoor. Overruling this objection,
the learned Magistrate considered that the case should
be tried under section 182, Indian Penal Code, and
aceordingly tried the case which resulted in the convic-
tion of the accused.

Tt is argued before us that the facts as set forth in
the complaint clearly bring the offence under section 211,
Indian Penal Code, alleged to have been committed in
or in relation to a proceeding in a Court, and, that being
so, the learned Subdivisional Magistrate had no
jurisdiction to take cognizance of this case in the
nbaence of a complaint in writing of the Sub-Magistrate
of Coonoor as required by section 195 (1) (b) of the
Code of Criminal Procedure. In the first place, it must
he observed that, if regard be had to the facts disclosed
in the preseut complaint, the charge against the aceused
is not simply for giving false information to the police
{section 132, Indian Penal Code), or making a false charge
against some persons before the police (section 211,
Indian Penal Code), but it is also distinetly stated that
the false information to the police was followed by a
complaiut to the Stationary Sub-Magistrate who took



VOL. LIV] MADRAS SERIES 1021

cognizance of the case and eventually discharged the
accused holding the charge against them to be ground-
less. When a complaint sets forth certain facts
disciosing a minor offence and also a graver offence,
the prosecution should ordinarily be for the graver
offence. If in euntertaining such a complaint there is a
legal bar to taking cognizaunce of the graver offence by
reason of the want of a complaint by the Magistrate,
the legal consequence should not be allowed to be
evaded by confining the case to the minor offence alone
and disposing it of accordingly. A similar question
was considered by Ccreexves J. in a recent case,
Perianne Muthivian v, Veagu Aiyar(l), and, after a
review of the case-law on the point, that learned Judge
has held that, if a graver offence is disclosed from
the facts stated in a complaint, the condition fixed in
section 195 (1) (&) of the Criminal Procedure Code for
taking cogmizance of such a case cannot be evaded by
electing to name the oifence under another section
which is more general and less grave. The course
which the learned Subdivisional Magistrate seems to
have adopted in the present case is open to the objection
pointed out by CorcesveN J. in the above case.

A pumber cf decisions have been brought to our
notice, and there is doubtless a conflict of opinion ; but,
in the present case, the question on which there Is a
conflict of judicial opinion does not, in our opinionm,
necessarily arise for determination. If, in the present
case, the complaint made by the Sub-Inspector of Police
against the accused was confined solely to the false
information alleged to have bean given to the police, or
the false charge made by him before the Police, then, a
question will arise whether by reason of the fact that

(1) (1928) 55 M.L.J. 208,
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this information or charge made to the police was
followed up by a complaint to the Magistrate, the Sub-
divisional Magistrate would be precluded from taking
cognizance of this case without a written complaint from
the Sub-Magistrate of Coonoor. The view taken by the
Caleutta High Court is that, in such a case, evenin
respect of the false charge made to the police, it should
be taken to be an offence under section 211 committed
in relation to a proceeding iu Court, and, therefors, the
complaint of the Court itself would be necessary for
taking cognizance of such a charge; see Tayebulla v.
Baperor (1), Brown v. dnanda Lal Mullick(2), and Sheikh
Samir v. Sufidar Rahman(3). In the case decided by a
Bench of the Patna High Court in Shailh Muhammad
Yassin v. King-Emperor(4) the view taken by the Cal-
cutta High Court has been followed. The view taken in
that decision goes a step further, because it is stated that,
even in respect of the false charge made to the police
which alone is the subject-matter of the complaint, the
complaint of the Court itself would be necessary for
taking cognizance of the case, if it is shown that, after
making a false charge, a complaint was also preferred to
a Magistrate for judicial investigation, even though
that Magistrate had not investigated the complaint, In
a later decision of that High Court, Daroga Gope v.
King-Liinperor(5), the principle of the decision in Shaikh
Mukaiwmad Yassin v, King-Emperor(4) was upheld, if the
prosecution be for an offence under section 211, Indian
Penal Code, in respect of a false charge made to the
police, but it is observed therein that the case can be
proceeded with even without a complaint in writing by
the Magistrate if the offence is treated to be one falling

{1y (1916) LLR. 43 Cale. 1152, (2) (1918) LL.R. 44 Calo, 850,
(8) (1928) LL.R. 53 Cale, 824, (4) (1924) LL.R. 4 Pat. 323.
(5) (1925) LL.R. 5 Pat. 38,
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under section 182, Indian Penal Code, whereas a contrary
view was taken in the case of Rambiose v. King-Eiiperor(1)
decided by a single Judge who says that a prosecution
under section 182 (a minor offence) should not be
permitted and should be abandoned when the facts
amount to a graver offence under section 211, Indian
Penal Code. The wiew taken by that learned Judge is
that the conviction for the minor offence when a charge
under the graver offence could not be taken cognizance
of without the complaint of the Magistrate would not be
legal. But this view has been dissented from in a
subsequent decision of the Beneh of that High Court in
the case of Ma Paw v. King-Ewmperor(2). On page 505
the learned Judges have however observed as follows :—

“ Inthe ordinary wuy if a prosecution takes place, it should
be for the more sericus of the two offences committed, This
may, no doubt, be & pood ground for quashing proceedings
under the minor section in their eatly stages; but when there
has been no proseeution for the more serious offence aud a person
has been prosecuted and convicted for the minor offence and the
whole cage is complete, we see no reason for holding that the
conviction is llegal and must be set aside.”

It isnoteworthy that the facts in that case ave clearly
distinguishable from the facts of the present caze. The
prosecution in that case was solely in respect of the
alleged false information made to the police which would
bring the charge under section 182, Indian Penal Code,
and no reference was made In that complaint to any
false charge made before a Magistrate subsequent to
the giving of information to the police. In fact, the
complaint subsequently made to the Magistrate was not
even disposed of by that time. It was, therefors, held
that the offence disclosed in the complaint put in by the
police was a distinet offence under section 182, Indian

(1) (1828) I.L.R. 6 Rang. 578. {2) {1980) L.L.R. 8 Rang 409,
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peorsn Penal Code, which can be tried on the complaint of the

Kise- police officer himself. The view tuken in Emperor v.

EYPEROB, . ) .
Piag Dairl) and some other decisions of that High

Gosenc s, Court is in conformity with that expressed by the
Rangoon High Court in Me Paw v. King-Emperor(2).
The present case relates to a complaint which disclosed
not only a false charge made to the police bat also a
false charge subsequently wmade to the Magistrate on the
strength of the same facts. Suach a case could not be
taken cognizance of without a written complaint by the
Magistrate as required by section 195 (1) (D) of the Code
of Criminal Procedure, The view expressed in the
(lalcutta decisions has been followed by a learned Judge
of this Court in the case of Swaminutha diyar v.
Guruswami Mudaliar(3). We are not now dealing with
a complaint by a police officer in which the charge is
confined only to an offence under section 182, Indian
Penal Code. In such a case alone, it may be doubted,
in view of the conflict of judicial opinion pointed out
above, whether a complaint by the Magistrate also is
necessary ; but much of the ground for conflict has been
steered clear, inasmuch as the present complaint
disclosed clearly an offence under section 211 alleged
to have been committed in or in relation to a proceed-
ing in Court.

That being so, the want of a complaint in writing
by the Magistrate is certainly a bar to taking cognizance
of thig case by the Subdivisional Magistrate. In this
view, the conviction and sentence passed by him shounld
be quashed as illegal, and the fine, if levied, will be
refunded to the accused.

Brsasiey C.J.—1 agree.

B.08.

(1) (1928) LL.R. 51 All, 882, (2) (1930) I,L.B, 8 Rang. 499,
(8) (1927) 53 M.L.J. 457,




