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APPELLATE CBIM INAK

Before Sir Owen Beasley, Kt.;, Chief Justice, and 
Mr. JusHce Sundaram Ghetti.

1031, K .  DHOLLIAH (A c c u s e d ) , P e t i t io n e r ,
March ^3-

U.

K I R G -B M P E R O K  (C o m p l a ih a u t )^ E e s p o n d e n t .*

Code of Criminobl Procedure (Act V of 1898), sec. 195 ( 1 )  (5)— • 
Person gave information to 'police alleging commission of 
offence— After investigation ‘police reported to Sub-Magis­
trate case false— Same complaint pressed before Sub- 
Magistrate— Accused discharged under sec. 253 (2) of the 
Code— Police filed complaint before Sub divisional Magis­
trate for giving false information to police— Conviction 
under sec. 182, Indian Penal Code {Act XLV of I860)-— 
Legality of— Offence committed whether not one under 
sec. 211 j Indian Penal Code— Complaint in writing 
under sec. 195 (1) (6) of the Code of Criminal Procedure—  
Necessity for.

A person gave information to the police that certain persons 
had broken the seal and lock of a temple and entered it. After 
some investigation the police reported to tlie Stationary Sub- 
Magistrate tliat the case was fake. Thereupon the said person 
pressed the same complaint before the Stationary Snb- 
Magistrate requesting the Court to make a judicial investigation 
of the charge. Subsequently the Magistrate discharged the 
accused persons in. that caBe, under section 252 (2) of the Code 
of Grimittal Procedure (Act T  of 1898), finding the charge 
against them to be gronndleas- The police filed a complaint 
against the said person for giving false information to the 
police before the Siibdmsional Magistrate who convicted him 
ander section 182 of the Indian Penal Code (Aot 2 L Y  o f 
1860),

HeU, in revision, by  the High Conxt, that, as the 
complaint disclosed clearly an offen,oe under section 211 of the

* Criminal Beyisiou Case No, 7l5 of 1930.
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Iiiflian Penal Code alleged to Iiave been coinmitted in or in 
lelatioJi to a proceeding in Court, tlie Siibclivisional Magistrate 
could not take cognizance of the case witliont a complaint in 
writing b j  tlie Sub-Magistrate as required by section 195 (1) (b) 
of tlie Code of Criminal Procedure and that the conviction was 
illegrtl and should be set aside.

P etition  under sections 435 and 439 of the Code of 
Criminal Procedure, 1898  ̂ pra}'iiig the High Coiirfc to 
revise the ji'Klgiiienfc of the Court of the Subdivisional 
!vfiigi:?.trat8 of Cooiioor in Calendar Case Xo. 52 of 1930.

K. S. Jamra'ma Aj/ijar and U, CrDpalih-yH'aiiti for 
p e t it io a e r .

iT. Gai[i<ati for PuhlJc Pffmivdtir (Z. IT, Beir-e>‘) 
for the I'rown.

D H O ttlA H
V ,

K isih
E s f e &u e .

JUDGMENT.
SuNDASAM CiiKTTi J.—-This is a criminal revision 

petition filed by the accused against the conviction ami 
3€>nterice passed by the Siibdivisioflal Ma^istratPs 
O oon oor, iinder section 182, Indian Penal Code, imposiiiff- 
oil liirn a fine of Rs. 25. Tlio Siibdivisional MagiK- 
trate took cognizance of this ciis^ on a complaint filed 
by tha Sub^Inspector of Police a.gainst the accused. In 
that complaint it is alleged that the accused gave false 
information to the Siib-Inspector of Police, Wellington, 
that three persons, namely, P.Ws. 3, 4 and 5, 
liad broken tlie seal and lock of a temple is Karteri and 
entered into tke temple. After some investigation, tlie 
police reported to the Htatioiiary Sob~Magist-rate thafe 
the case was false. Thereupon, tho present accused 
pressed the same' complaint before the , Stationary 
Bub-Magistrato, CooBOor, reqiiesting the Court to make 

' a judicial investigation of the charge. Subseqaentlj 
the Magistrate discharged the accused persons in that 
case tinder section 253 (2)  ̂ Code of Criminal Proceduxe^ 
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Pe;̂ i,LiAH finding the charge against them to be groundless.
K3sV=- Eniboilving tliese facts in the present eomplaiat and

allea'iiig thatj, by reason of these ciroumstances, the
cwETTi £ accused has oomuiittecl an offence nnder section 211, 

Indian Penal Cocle^ the present proseoiition was h'lunched 
I))' the Siib-lBSpecfcor of Police against the accused.

A preliminary objeetioTi was taken on behalf of the
defence before the Magistrate thatj in the face o f the 
facts alleged in the complaint, the offence is on© under 
section 211, Indian Penal Code, committed in or in 
relation to a proceeding in Ooart and, therefore, the 
Magistrate could not take cognisance of the offence, 
ia I,ho absence of a complaint in writing of the Stationary 
Sub-Magistrate;, Coonoor. Overruling this objection, 
the learned Magistrate considered that the case shoald 
be tried under section 182, Indian Penal Code, and 
accordingly tried the case which resulted in the convic­
tion of the accused.

It is argued before us that the facts as set forth in 
the cotnplaint clearly bring the offence under section 211, 
Indian Penal Code, alleged to have been committed in 
or in relation to a proceeding in a Court, and, that being 
sOj the learn,ed Siibdivisional Magistrate had no 
jnriscliction to take cognisance of this case in the 
j'lbsence of a complaint in writing of the Snb“Magistrate 
c>! Coonoor as required by section 195 (I) (h) of the 
Code of Criminal Proeedure. In the first placej it must 
he ill]served that, if regard be had to the facts disclosed 
in the present complaint, the charge against the accused 
i.s ijot siinplv for giving false iaformation to the police 
(section 182  ̂Indian Penal Code), or making a false charge 
against some persons before the police (section 211, 
Indian Penal Code)^ bnt it is also distinctly stated that 
tlie false information to the poHce was followed by a 
co!n];l;iiut to the Stationary Sub-Magistrate who took
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cognizance of tlie case and eventually discharged the DHotmn 
accused h o ld in g  the charge ag^ainst them to be around- Kino-

^  o   ̂ to EK.-'KaoB,-
less. When a eomplaint sets forth certain facts —-  
disciosing a iiiinor offence and also a grarer offence, cnETn J. 

the prosecution should ordinarily he for the grayer 
oifence. If in entertainiiig such a complaint there is a 
legal bar to talving cognizance of the graver offence by 
reason of the want of a complaint by the Magistrate^ 
the legal consequence should not be allowed to be 
evaded by confiiiing the case to the minor offence alone 
and disposing it of accordingly, A similar question 
was considered by Cl-rgenven J. in a recent case,
Pcrimma Mttfhirimi v. Vewjii Aiyar{\)^ and, after a 
review of the case-law on the point, that learned Judge 
has held that, if a graver offence is disclosed from 
the facts stated in a complaint, the condition fixed in 
section 195 (1) (h) of the Criminal Procedure Code for 
taking cognizance of such a case cannot be evaded fej 
electing to name fclie offence , under another section 
which is more general and less grave. Tĥ  ̂ course 
Tviiieh the learned Subdivisional Magistrate seems to 
have adopted in the present case is open to tlie objection 
pointed out hj  Ouegbnven J, in the above case,

A number of decisions have been brought to our 
noticej and tliere is doubtless a confiict of opiflion ; butj 
in the present case, the question on which there is a 
conflict of judicial opinion does not, in our opinion^ 
necessarily arise for determination. If, in the present 
case, the complaint made by the Sub-Inspector of Police 
against the accused was con fined solely to the false 
information alleged to have been given to the police, or 
the false charge made by him before the Police, then, a 
question will arise whether by reason of the fact that

(I) (IU28) 5i5 M.LJ. 208.
79



Di2oitiAij t l i is  inform ation, or ch arge  m ade to  th e p o lice  w as

£i;;g- followed lip by a complaint to the Magistrate, the Sub- 
divisional Magistrate would be precluded from taking 

CaMT ĵ! cognizance of this case without a written complaint from 
tlie Sub-Magistrate of Ooonoor. The view taken by the 
Galcntfca High Court is that, in sach a oasej even in 
respect of the false charge made to the police, it should 
be taken to be an offence under section 211 oom m iited 
in relation to a proceeding in Co art, andj therefore,, the 
complaint of the Court itself would he necessary for 
taking cognizance of such a charge; see Taijehiilla v. 
Mniperor (1), Brown v. Ananda Lai Mulliclc(2)^ and Sheihh 
Samir v. Sajidar Bah,man(^). In the case decided by a 
Bench of the Patna High Court in Shaikh Muhammad 
Yim in  v. King-Em'p&i or{4) the view taken by the Cal­
cutta High Court has been followed^ The view taken in 
that decision goes a step further^ because it is stated thatg 
even in respect of the false charge made to the police 
which alone is the subject-matter of the complaint, the 
complaint of the Court itself would be necessary for  
taking cognizance of the case, if  it is shown that, after 
making a false charge, a com.plaint was also preferred to 
a Magistrate for judicial investigation, even though 
that Magistrate had not investigated the complaint. In. 
a later decision of that High Court, D aroga Gojje v. 
Kmg«Mrfi,pemr{b)^ the principle of the decision in Shaikh 
Muka-rainail YaminY, King*Em2}erov[4) was upheld, if  the 
prosecution be for an offence under' section 211, Indian 
Feiial Code, in respect; o f a false charge made to Ih© 
police^ bat it is observed therein that the case can be 
proceeded with even without a complaint in writing by 
the Magistrate if the offence is treated to be one falling
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(1) (1916) I.L.B. 4S Calc. 1152. (2) (1916) I.L.E. 44 Caio. 680.
(3) (1926) I.L.E. 53 Calc. 834, (4) (1924) I.L.E. 4  Fat. 323.

(S) (1925) 5 Pat. 33.
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iiuder section 182, Indian Penal Code, wiiereas a contrary DHotLiAa
K i n g .  

Ejjpebor.'
view was taken in the case of Earnhrose y . K:ing'-3mferor{l) 
decided by a single Judge wlio says that a prosecution 
under section 182 (a minor oftence) should not be 
permitted and should be abandoned wlien the facts
a m o u n t  t o  a  g r a T e r  o f f e n c e  under section 211, Indian 
Penal Code. Tlie view taken by  t h a t  learned Judge is 
t h a t  the conviction foi' the minor offence when a charge 
nnder the g r a T e r  offence could not b e  taken cognizance 
o f withonfc t h e  complaint o f the Magistrate would not be 
legal. Blit this view has been dissented from in a 
subsequent decision of th e  Bench of that High Court in 
the case of Ma Faw v. Ki7ig-Einperor{2). On page 505 
the learDed Judges have however observed as follows

III the o r d in a r y  w a y  i f  a p r o s e c u t io n  ta k e s  place^ i t  should 
b e  f o r  th e  m o r e  seriou s  o f  th e  t w o  o ife i ic e s  corniijitt.ecl. T h is  

n o  d o u b t , b e  a .  g o o d  groT ind  fo r  q a a s l i in g  p rocecfflin g s  
tin d e r  th e  m in o r  s e c t io n  in  th e ir  e a r ly  s ta g e s  ; b u t  w lie ii  th e r e  
lia s  b e e n  n o  p r o s e c u t io n  f o r  th e  m ore  ser iou s  o f fe n c e  a n d  a  p e r s o n  
h as  been p r o s e c u te d  and c o n v ic t e d  for tlie  ii’iiiio r  o f fe i ic e  a n d  t l ie  
w h o le  ca se  is oo ra p le te j w e  se e  n o  rea son  f o r  l io ld fn g  t lia t  th e  
c o n v ic t io n  is  i l le g a l  aiMl m a s t  b e  se t  a s id e .”

It is noteworthy that the facts in that case are clearly 
distiagnishable from the facts of the present case. The 
prosecution in that case was solely in respect o f  the 
alleged false information made to the police which would 
bring the charge under section 182* Indian Penal Code, 
and no reference was made in that complaint to any 
false charge made before a Magistrate subsequent to 
the giving of information to the police. In fact, the 
complaint subsequently made to the Magistrate was not 
even disposed o f by that time, , I t  was, therefore, held 
that the offence disclosed in the complaint put in by the 
police was a distinct offence under section 1S2, Indian

SCXDAKAM
Ceetti J.

(1) (1828) I .t.E . 6 lang . 578.
79-a

(2) (1830) I.L.H. S Eaag 499.



dholliaii Penal Code, wlucli can be tried on tlie complaint o f the
K i s s -  police officer liiraself. The Tiew takeii in Emperor v.

’ Fi'fjg I)att\l) and some oilier decisions of that High 
GhsttiT Court is in conform ity with that expressed by the 

Eangoon High Court in M a Piuv t .  Km g-Em peror(2). 
The present) case relates to a complaint wbich disclosed 
not only a false charge made to the police but also a 
false charge subsequently made to the Magistrate on the 
strength of the same facta. Such a case could not be 
taken cognizance of without a written complaint by the 
Magistrate as required by section 195 (1) (6) of the Code 
o f Criminal Procedure, The view expressed in the 
Calcutta decisions has been followed by a learned Judge 
of this Court in the case o f Swaininatha Aiyar v, 
Gurmiuami 3Iudaliar{H), W e  are not now dealing with 
a complaint by a police officer in which the charge is 
confined only to an offence iiuder section 182, Indian 
Penal Code. In such a case alone, it may be doubted, 
in Yiew of the conflict o f judicial opinion pointed out 
above, whether a complaint by the Magistrate also is 
necessary ; but much of the ground for conflict has been 
steered clear, inasmuch as the present complaint 
disclosed clearly an offence under section 211 alleged 
to have been committed in or in relation to a proceed" 
ing in Court.

That being soj the want of a complaint in writing 
by the Magistrate is certainly a bar to taking cognizance 
of this case by the Subdivisional Magistrate. In this 
viewj the conviction and sentence passed b j  him should 
be quashed as illegal* and the fine, if levied^ wiU be 
refunded to  the accused.

B easley C.J.— I agree.
B.O.S.
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(1) (1928) 51 All. 382. (2) (1930) I.L.R. 8 Bang. 499.
(3) (1927) 53 M.L.J. 457.


