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APPELLATE CRIMINAL—FULL BENCH.

Before Sir Owen Beasley, Kt., Chief Justice, Mr. Justice
Ramesam, Mr. Justice Jackson, Br. Justice Anantakrishne
Ayyar and Mr., Justice Sundaram Chetti.

Ix e ARUMUGHA SOLAGAN (Accosep), PerirroNer.* ; 1931,
anuery 28,

Code of Oriminal Procedure {dct V of 1898), sec. 7,cl. 1-—
(Ubject of —Relation between sessions division and district—
* District "—Meaning of —Notifications constituting Ses-
sions Division of West Tanjore and Sessions Division of
Bust Tanjore— Whether intra vires.

Held by the Full Bench (Jacksow J. dissenting) :—The
ohject of section 7, clause 1 of the Code of Criminal Procedure
{Act V of 1898), is not to enable the Local Government to
constitute sessions divisions out of districts but to lay down
a rale governing the relation between sessions divisions and
distriets ; that is, a sessions division shall not consist of half
a district or even one and a half distriets, but shall consist of
one district or a plurality of whole districts.

The word “district”” as used in section 7 and in other
sections of the Code is a district for the purposes of eriminal
administration.

Hence the Notifications Nos. 175 and 177 of the Loeal
Government, dated 22nd June 1921, constituting a Sessions
Division of Wegt Tanjore and a Sessions Division of East
Tanjore, are inbra vires.

Per Jacksox J.—The word “ district ” in the section must
be understood in ity gemerally accepted sense, as the revenue
divigion in charge (in this Presidency)} of a Collector.

Under section 7 a sessions division shall either be a district,
ag for instance in Madura, where the jurisdiction of the Sessions
Judge and of the District Magistrate i conterminous, or shall
consist of digtriets as in Coimbatore and the Nilgiris, where
there is one Sessions Judge with two District Magistrates. But
(except in Malabar, which was validated by sub-clause 8 of

* Oriminal Miscellaneous Petition ¥o. 88 of 1931,
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section 7) there may not be a sessions division consisting of
part of o distriet as in Tanjore.

Hence, the notifications aforesaid of the Local Government
are ultra vires.

Prrrrion under section 107 of the Government of Indig
Act praying that the High Court may be pleased to
decide whether the constitution of a Sessions Court for
East Tanjore at Negapatam is ulira vires of the powers
of the Local Government and that this guestion be
decided before hearing on the merits Referred Trial
No. 147 of 1980, referred by the Court of Session, East
Tanjore, at Negapatam, for confirmation of the sentence
of death passed upon the petitioner herein in Case No. 21
of the Calendar for 1930 on its file.

K. 8. Jayarama Ayyar (G. Gopalaswami with him):—
The question for consideration iy whether in the revenue district
of Tanjore there can be two sessions divisions, one of East
Tanjore and the other of West Tanjore. Section 7 of the Code
of Criminal Procedure has to be constrned and the meaning
of © district”” oceurring therein determined. Section 10 would
geem to contemplate that a sessioms jurisdiction may be con-
terminous with the jurisdiction of s District Magistrate or a
number of District Magistrates,i.e., a sessions jurisdiction cannot
be only over & part of the District Magistrate’s jurisdiction.

7illah Courts were firgt established in 1883. Both the
popular as well as the technical meaning of “ distriet” is
revenue district. Under section 17, elause 5, the subordination
of Magistrates fo the Segsions Judge is recognized. Very

serious anomalies will occur if there are two segsions divisions
in one revenue district. '

[Raxzgsan J~—The moment a Sessions Court is established,
a < district” is formed for the parposes of the Code; “ and ” in
clause 2 fmplies a number of things to be done.]

“ And ' cannot mean “or”. An alteration of the sessions
jurisdiction involves an alteration of the district.

Under section 3 of the Madras Civil Courts Act * district
means “zillah 7. See also Oxford New English Dictionary,
Vol. III, page 535, and Maclean’s Manual of Administration,
Vol. I, page 64 “ Revenne district . Before the notifioation of
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1860 under Act VII of 1843 there was only one Sessions Cour ¢
at Kumbakonam.

[Ramesax J,—The Legislature would seem to have deliber-
ately refrained from defining “ distriet.”’]

It may be helpful to look at the earlier enactments.

[Ramesam J—A process of interpretation condemned by the
House of Lords in Bank of England v. Vagliano Brothers(1).]

[The relevant sections of the earlier Codes were then referred
to.]

Queen-Empress v. Mangal Tekchand(2) snd Valia Ambu
Poduval v. Emperor(3) are two cases where the point came up
for consideration. In the former a sessions division i3 recog-
nized as a ““ district 77 under section 7 of the Code. In the
latter it iy assumed that district means revenue district.

[Ranesam J.~—No Act links a revenue division with a
gessions division. It is significant that the Gleneral Clauses
Act does not define  district ]

Advocate-General (A. Krishnaswami Ayyar) with him Public
Prosecutor (L. H. Bewes) for the Crown.—If section 7 were
a definition section, there would be an automatic ereation of a
‘“ digtrict ” by the constitution of a sessions division. But it is
not so.

K. 8. Jayarama Ayyar replied.

JUDGMENT.

Rawmsaym J.—The question arising before us is
whether the Notifications Nos. 175 and 177 of the Local
Gtovernment, dated the 22nd of June 1921, constituting
a Sessions Division of West Tanjore and a Sessions
Division of East Tanjore are inira wires or ultra vires
of the Liocal Government. The doubt arises because of
the language of section 7, clause 1 of the Code of
Criminal Procedure, the latter part of which says;
“ gvery sessions division shall, for the purposes of this
Code, be a district or consist of districts.” Two alters
native meamngs have been suggested for this clause.

[¢)) [13913 A.0. 107, (3) (1888) LL.R. 10 Bow. 374, 2s2.
{3) (1906) LLR, 80 Mad, 136,
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According to one, the senfence merely lays down fthe
relation between a sessions division and a district,
namely, that either a sessions division shall be equival-
ent to a district, or it shall be equivalent to a number
of whole districts. The other interpretation is thata
sessions division should be constituted out of asingle dis-
trict or a number of districts. In the latter interpreta-
tion a distriet is already a thing known ; but a sessions
division, a new thing, is to be formed out of a district
or districts which are known. If sessions divisions
were unknown at the time when the Code was passed,
but only districts were known, the second interpreta-
tion would certainly be a reasonable interpretation.
But, as clause 3 of section 7 points out, both sessions
divisions and districts were already known. So, the
object of clause 1 is not to enable the Local Govern-
ment to constitute sessions divisions out of districts but
te lay down a rule governing the relation between
sessions divisions and districts; that is, a sessions
division shall not consist of half a district or even one
and a half districts, but shall consist of one district or
of & plurality of whole distriets. Even accepting the
second interpretation, it does not follow that the word
“ district ” there is a revenue district. In my opinion,
the word * district ”’ as used in section 7 and in other
sections of the Code is a district for the purposes of
eriminal administration, The word ¢ district” has not
cue well-known sense which might be described as the
ondinary sense. We have revenue districts in the
Presidency administered by Collectors. We have got
eivil jadicial districts within the jurisdiction of District
Judges. We have also got registration districts. It is
because the word “ distriot ” has got all these senses,
that it is not defined in the General Clauses Act of
1868, 1887, or 1897. Nor is it defined in the Code. It
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seems to me that, just as there ave other kinds of
districts, there is also a district for the purposes of
criminal administration. Such districts shall have a
District Magisirate according to section 10, and that a
sessions division should be the equivalent of one such
district or a number of such districts is all that is meant
by section 7 (1). Clause 2 of section 7 enables the
Local Government to alter the limits or numwber of
divisions and distriets. Though generally a district and
a division may be identical in area, they ueed not
necessarily be identical, because a sessions division may
he equivalent to two or more districts. But, whatever
alteration 1z made in the limits or number of divisions
or of distriets, it should always conform to the principle
in clause 1, wiz., that a sessions division should be
equivalent to a whole district or should be equivalent to
a number of whole districts without having a fraction.
I have already observed that clause 3 recognizes
gessions divisions and districts as existing when the
Code was passed, Now, what were the districts which
were existing then and which the Code recognized P

To examine this question, and not for the purpose of
interpreting section 7 in the light of the corresponding
sections of the earlier Codes, a process condemned by
the House of Lords, we may look into the earlier Codes
to see the history of sessions divisions and districts.

In the Code of Criminal Procedure of 1861 there
were no sessions divisions, but Courts of Session were
mentioned. The Magistrate of a district was defined.
“ District ” was also defined as the local jurisdiction of
the Magistrate of a digtrict. This definition cannot be
eonsidered as a logical definition, because the term
defined also occurs in the definition. But, however, we
may assume that ‘district” in the Code of 1861
perhaps meant a revenue district which was probably
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Anoumea the only district known at that time. Coming to the
mre. Code of 1872, we find that the term  sessions divisions ™
Bavesax 5. was first introduced. Section 12 in Chapter IIT refers
to sessions divisions. Apparently it corregponds to
section 7 in the later Codes. The whole of Chapter III
refers only to sessions divisions and makes no reference
to districts. There is no section in that Code like
section 7 (1) of the later Codes laying down any rule
regarding the relation between sessions divisions and
districts. The next chapter, that is Chapter IV, refers
to districte. In seetion 22 (%), for the first time, we have
got reference to the Magistrate of a distriet, and section
35 enacts that in every district there shall be a Magis-
trate called the Magistrate of the district. So far, one
may assume in favour of the other argument that at the
time when the Code of 1872 was enacted the only
district known was a revenue digtrict. But by section 4
of Act XTI of 1874 an amendment was infroduced into
gection 39 of that Cede by which the Local Government
may, with the previous sanction of the Governor-
General in Council, declare any local area to be a
district. 1t seems to me that a district so declared by
the power conferred under section 39 would have been
so declared for the purposes of the Code and not for any
other purposes, i.e., it would be a distriet for criminal
administration. A revenue district or a registration
district could not be ¢ declared ” under the power con-
ferred by section 39 of the Code of Criminal Procedure.
Therefore, a distriet created under section 89 would be
a district for the purposes of administering the Code of
Criminal Procedure and, in my opinion, from and after
that amendment a new kind of district was created in
the Presidency, namely, a district for criminal adminis-
trative parposes. When the Code of 1882 was passed
there were already sessions divisions and also districts
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for the purposes of criminal admirigtration existing,
but no rule governing the relation between them. Now
comes section 7 of the Code of 1882, which resembles
gection 7 of the Code of 1308, The first clause of
section 7 for the first time lays down a rule that a
gessions division shonld, for the purposes of the Code
of Criminal Procedure, be equivalent to one district or
ghould be equivalent to a number of whole distriets.
Sessions divisions had not to be newly constituted then
for they were already existing. The third clanse of that
section enacts that the sessions divisions and districts
existing at the time when the Code was passed shall be
recognized as sessiouns divisions and districts. The
second clanse was enacted enabling the Local Govern-
ment to alter the limits and the number of divisions and
districts. The Code of 1398 merely continues the Code
of 1882, Tt is thus seen from the scheme of the Codes
of 1882 and 1893 that a district has a different con-
ception from that of a division, though a division may
be equivalent to a district. It need not necessarily be
go, for it may consist of a number of districts. The
conception underlying a division is that a Sessions
Judge is presiding over a division—vide section 9. The
conception underlying a district is that there is a
District Magistrate for each district—uvide section 10.
So a sessions division is not identical with a district,
though territorially one may be (but may not be) equival-
ent to a district. It seems to me that from 1874 the
distinct conception of a district for criminal administra«
tive purposes was introduced. It was made clearer in
the Codes of 1882 and 1898 by the use of the words
¢ for the purposes of the Code™ in section 7, clause 1.
It seems to me that the word  district” has not one
ordinary sense, Now, at any rate, it has several
ordinary senses, Oune of them, viz., a revenue district
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is perhaps of a longer duration than the other senses ab
present existing and there is mo reason why the word
¢« district ¥ in section 7 should be taken in a sense alien
to the purposes of the Cede and not in the sense of a
distriet for criminal administration which is the only
proper sense for the purposes of the Code.

Now, according to the above interpretation, let us
gee what has happened in 1921 when the notification was
issued. Before the notification there was one Tanjore
Sesziong Division. It was also a Tanjore Distriet
for eriminal administration. The notification creates
two sessions divisions. By the operation of section 7,
clause 1, each sessions division also hecomes a district,
the Government not having notified that each sessions
division should cousist of more than one district. So
that, after the notification we have got Hast Tanjore
Sessions Division and also East Tanjore District. We
have also West Taujore Sessions Division and also West
Tanjore District. This is in accordance with section 7.
This is supported by the reasoning of Bikpwoop and
Jarpine JJ. in Queen-Empress v. Mangal Tekchand(1),
where they say : “ As Perim is a Sessions Division, it
isalso a District under section 7 of the Code.” We have
not got a sessions division which congists of half a
district but each of the two divisions consists of one
distriet. Itis true that section 10 directs that a District
Magistrate shall be appointed for every district; but
that section does not say that one officer should not be
appointed District Magistrate for two districts. There
is nothing wrong in having one District Magistrate for
both the districts of East Tanjore and West Tanjore.
Perhaps, if wny mistake was ever committed, it must
have been a verbal mistake, that is, the officers who

(1) (1286) I.L.R. 10 Bom, 274, 288,
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have been District Magistrates in Tanjore from 1921 up
to now should be striotly deseribed as District Magis-
trates of East Tanjore and as District Magistrates of
West Tanjore and not as District Magistrates of Tanjore
District, because for criminal administrative purposes
there are two distriets. It may be they are properly
deseribed as Collectors of Tanjore, there being one
distriet for revenue purposes. But for the purposes of
the Code of (riminal Procedure there were two districts
each having a District Magistrate, It may be that the
game officer was the District Magistrate for both.
Beyond this possible verbal mistake, namely, that the
District Magistrate of East Tanjore District and of West
Tanjore District was described as the Distriet Magis-
trate of Tanjore District, T do not think any mistake has
ever been committed by the Local Government. But
whatever error might have happened in connexion with
section 10, I do not think that the constitution of two
sessions divisions each consisting of a full district,
viz., Bast Tanjore District and West Tanjore District,
offends any section.

Mr. Jayarama Ayyar, the learned Advocate who
appeared for the petitioner, argued that in section 7,
clause 2, the power to alter does not include the power
of addition and he also argued that the word “and”
there, does not mean *“or', I do not think there is
anything in this contention. In my opinion, in altering
the number, a number can be added. Though “and”
may not be the same as “or ", still it does not prevent
a distributive sense; that is, the Local Government
have got the power of altering the number and limits
of divisions as well ag the number and limits of districts.
Nor does section 531 throw any light on the matter,
except that a sessions division connotes a different idea
from that of a district, which of course I do not deny.
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T therefore find that the notifications are infra wires
of the Local Government.

Bresstey (C.J.—I agree with the judgment just
pronounced by my learned brother Ramssay J. and have
nothing to add.

AxaxragrisENA Avvar J.—I agree with the judg-
wment of my learned brother Raxesay J.

Sunvaran Cagerir J.—I agree with the judgment
of my learned brother Ramrsam J.

JaorsoN J.—I agree that the question hefore us
turns upon the meaning of * district” in section 7,
Code of Criminal Procedure. In the course of the argu-
ment alternative interpretations were suggested.
Bither ““district” is merely a compendious term for
sessions division, the two for the purposes of the Code
being interchangeable and synonymous; or  district”
is used in its generally accepted sense of the revenue
division in charge (in this Presidency) of a Collector.

As regards the first alternative, the learned Advocate-
Geeneral frankly eonceded that, if district merely means
sessions division, it is nob compatible with ordinary
language to say, as section 7 says, that a sessions divi-
gion shall be a distriet, or consist of districts. It would
always be a district. There are other indications both
in thig section and in the rest of the Code that sessions
division and distriet, whatever they may mean, are not
regarded as identical terms ; but there is no need to go
elaborately into the matter because, I think, this first
alternative interpretation has found no acceptance.

Then it would seem that the second holds the field.

It ig certainly not unmnatural to take ° district ” in
its ordinary sense, and if that is done, the word in the

various sechions of the Code presents no difficulties
at all. '
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It is hardly necessary to labour the point that there
is a generally accepted sense. The Simon Commission
reports in paragraph 308 of the preliminary survey :

“ Apart from exceptional areas snch as the Presidency
towns every inch of soil in British India forms part of o distriet,
and at the head of every district there is an officer who is in
the eyes of most of its inhabitants the Government.”

Nor is the point quite uncovered by authority. In
Valia Awber Dodural v, Binperai(l) two experienced
Judges of this Court had to decide, when there are two
gessions divisions in the jurisdiction of one First-class
Magiztrate, to which Sessions Judge appeals from that
Magistrate shall go. They began by assuming, possibly
obiter, but still with no hesitation, that district mennt
the well-known revenue district of Malabar; and not
that there were two districts one of South and one of
North Malabar.

I think too that we are agreed that in the Code of
1872 ““district” had undoubtedly this sense, and I
cannot see that the short amending Act of 1874 enabling
the Local Government with the previous sanction of the
Governor-Geuneral in Council to declare any local area
to be a district, indicates that a new meaning had been
adopted, because even in the present Code it seems to
me that there has been no departure from the accepted
sense. Section 11 runs:

“IVhenever, in consequence of the office of a Distriet
Magistrate becoming vacant, any officer succeeds temporarily to
the chief executive adwinistration of the disfriet, such officer

shall, . . . perform . . ., theduties . . . dimposed
by this Code on the District Magistrate.”

In that section, to my mind, district in its generally
accepted sense is clearly meant.

I should hold therefore that under section 7 a
sessions division shall either be a district, as for instance

(1) (1908) L.L.R. 30 Mad. 136,
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in Madura where the jurisdiction of the Sessions Judge
and of the District Magistrate is conterminous, or shall
consist of districts as in Coimbatore and the Nilgiris
where there iz cne Sessions Judge with two District
Magistrates. But (except in Malabar which was vali-
dated by sub-clause 8 of this section 7) there may not
he a sessions division consisting of part of a district as
in Tanjore. Therefore the notification establishing such
sessions divisions in East and West Tanjore appears to
me to be ultra vires.

T have carefully considered whether it can be said
that these divisions so constituted are also districts, in
the sense that when the Local Government made two
gessions divisions it also made two districts ; so that we
have an Hast and a West Tanjors Sessions Division, and
also an East and a West, Tanjore district. Of course
the Loeal Government can ereate new distriets, and if
that had been done in regard to East and West Tanjore
there would be no difficulty. The difficulty to my mind
precisely arises because it has not done so. The old
unified district of Tanjore still continues intact, and
there is one District Magistrate, as provided in section
10, in that distriet. He is not ¢n West Tanjore and in
East Tanjore and, if Valia Ambu Poduval v. Emperor(1)
is good law, appeals from his decisions all go to West
Tanjore. How can he then be said to be District Magis-
trate in Bast Tanjore? I1f the Government had made
two districts, Bast and West Tanjore, it would have
appointed a District Magistrate in each distriet as under
gection 10 it is bhound to do. So too in Malabar it
would have been bound to appoint a Distriet Magistrate
for the district of North, "and a District Magistrate for
the district of South Malabar. If these are all districts

(1) (1906) L.L.R. 80 Mad. 136.



VOL. LIV] MADRAS SERIES 955

under section 10, grave doubts would seem to arize in
regard to the jurisdiction of the present Diswrict Magis-
trates of Malabar and Tanjore whe have never been
appointed Distriet Magistrates of these diztinet moieties
of their vespeotive districts. In fact, this couception
though 1t may lift one foot from the slough of the
sessions jurizdictions ouly plunges the other into the
slongh of the magisterial jurisdictions.

Brasugy C.J—In the result, the opinion of the
majority prevails and the refevred trial will come before
the Criminal Beneh for hearing in due course.

B.ALE,

APPELLATE CIVIL—FULL BENCH.

Before Sir Owen Beasley, Kt., Chief Justice, Mr. Justice
Hamesam, My, Justice Reilly, Mr. Justice dnanlakrishna
Ayyar, and Mr. Justice Sundaram Chetti.

VALLATHUSSERI CHAKKATLA KUMPIL PANKUNNI
MENON (Respoxpevt-PErmrionsr-Prawrier), AppELLaNt,

.

VALUATHUSSERI CHAKKALA KUMPIL RAMAN
MENON (AreeiLant-CouNrER-PETITIONER—DEPENDANT ),
Responpent.*

Code of Civil Procedure (Aot ¥ of 1908), sec. 2, sub-cl. 12 ;
0. XX, r. 12-—Decree of Court awarding mesne profits silent
as to intevest—Executing Court—If entitled to execute decree
allowing interest.

Held (by the Cmigr Jusrrce, and RaMEsaM, ANaNra-
kRIsENA AYvAR and Sunparayx Cmerrr JJ.), that, when a decree
of Court which awards mesne profits under role 12, of Order
XX of the Code of Civil Procedure (Act V of 1908) is silent as
to interest, it is not open to the executing Court to fix the rate
of interest and to execute the decree allowing interest.

# Letters Patent Appeal No. 70 of 1926,

Jatwzow 3,

1631,
Mareh 11,



