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jBefore Mr. Justioe Mitter and M r. Justice Maclean. i$84

FAK IR OHAND (P ia in t im )  v. FOUZDAU M ISSER (Defendant:).* XnreA 18-

Landlord and Tenant—Suit for arrean of rent—Ejentment— Ih'antferahla 
tsnure—Bengal Act V I I I  of 1869, n . 22, 59,

In a su it Tor nrrears of ren t and Tor pjeotmeut by a .landlord ngninat n tenant 
who hud a right of ooaupnnoy in tlia holding transferable by sale,

Held (M ittbb, J., doubting), thnt the tennnt wus not liable to ejectment, nnd 
tbnfc the landlord's only remedy wus to soil tlie holding nnder the provisions of 
s, 59, Beng. Aot V III of 1869. KrUhtentlra Roy v. Aena Hewa (I) followed.

Per M itter , J,— Qvcere, whether having regard to the provisions of 
8. 22, Aot Y IH  of 1889, whioh is not controlled or modified by imy subsequent 
section of the Act, nil ryots, whether they have aright of occupancy or not, and 
whether suoli right of oooupnnoy be snlonble by the custom of country or nob 
are not liable to ejectment if  an anm v of rent remain!) duo at the end o f  
the year.

T h e  plaintiff in  this suit sought t o  recover the s u m  of 
Rs. 24-5-9, being1 principal im<l iuterest for arrears of rent ia respect 
of some 32 biglins of laud eituato in mouza Pavusiu Pmnpore 
at the annual jam a of Rs. 141-1-3 for the year 1888 F.S.
Ha also sought to ejoot the defendant from the land.

The defendant, while admitting thnt he held the land, contended 
that the jam a payable by him was only Rs. 138-5-3 per atmum; 
and that out of this amount tho plaintiff allowed a  remission of 
Rs. 5-1 Si that ho had already paid Rs. 118, and that only Rs. l i  
were due from him. He further contended that he was uot liable 
to be ejected from his holding.

The following issues were framed :—
(1.) Wliafc is the annual jam a payable by tha defendaut to 

the plaintiff?
(&.) W hat amount of ren t is the defendant entitled to> by way 

of remission P
(3.) Is the defendant liable to be ejected?
The first Court found tha two first issues in favor o-f the pMntiffj

•Appeal from Appellate IHpreo No. 2*772 of 1882,ngtun8fc the deoree. of 
tf.Tweedie, Esq,, Judge of Slmhabnd, dated September 12th. 1882, affirming 
the deoree of Baboo Owarkn Nnfch Bbnttnoharji, Second MCtmsiffof Ari’itb, dated 
January 19th, 1882.
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and on the third issue, upon the evidence, found that the defen­
dant’s jote was transferable, and that the  plain tiff was not 
entitled to a deoree for ejectment.

The plaintiff then appealed against that portion of the decree 
which declared that the defendant was not liable to be ejected, 
bub the lower Appellate Court confirmed the decision of the 
lower Court, holdi»g thnt an order for pjeetment could not be 
passed in the case of such a tenure, and that i t  m ust be brought 
to  sale.

The plaintiff' thereupon Bpeoiatly appealed to tho High Oonrt 
on the same grounds .as those upou which hie original Appeal was 
based.

Baboo Anbinash Chunder Bannerjee for the appellant.
Baboo Rash Behai'y uVwaaaud Baboo Ragnuudun Pershad for the 

respondent.
The judgment of the High Court (M itter and M aolban, JJ .)  

was as follows

M a c l e a n ,  J .— The lower Appellate Court has found, affirtning 
the findiug of the first Court, that the defendant-respondent holds 
a transferable tenure and therefore cannot be ejected under the 
provision of p. 52, Beng. Act V I I I  of 1869.

Tbe question submitted for our decision is whether a  landlord 
is precluded from ejecting such a tenant, viz., a tenan t w itli/g  
right of oacnpanoy, such right being transferable by sale, and 
is confined to the course laid down in s. 59 of the Aot.

In  the case of Tirbhobun Sing  v. Jkono L a ll (1) i t  was ex­
plained that sale, aud not ejectment, was the landlord's proper 
remedy. In  the later case of Krishtendra Roy Ckowdhry y, Aena 
Bewa (2) the very question now raised seems to have been dis­
cussed, and the decision was against the r ig h t of the landlord: to 
eject. The decision under appeal now is in  accordance with the 
cases I  hare quoted, and should, in my opinion, be confirmed. I  
would, therofore, dismiss the appeal.

M ittkb., J .— If  the question for decision in th is1 case were 
res-integra, I  should hesitate much to adopt the eoncslustoh td 
which the lower Courts have come. Section 22 of Beng. A d  V M

(1) 18 W.. R.> 206. . (2). I. L. R„ 8, Cjllo., 675 s 10 0, L. R., 399.
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of 1869 flays •' “ When nn arrear of rent remains glue from any 
ryot at; tbe end of tlie Bengalee year or at the end of tlie month 
of Jeyt of the Fuslee or Willayuttee year, as the case may be, 
saoh ryot shall be liable to be ejected from the laud in respect of 
which the lU’reav is due : provided thnt no ryot having a right 
of occupancy or holding uuder a potfcali, the term of which 
lias not expired, shall be ejected otherwise than in execution of 
n decree, or order under the provisions of this Aot.”

I t ia clear, therefore that all ryots, whether having a right of 
ocpupnncy or aot, and whether auoh right of occupancy be saleable 
by the usage of the country or not, are liable to ejectment if an 
arrenr of rent remains due at the end of the year. This pro­
vision is not controlled or modified by any subsequent section. 
Upon the Aot itself, therefore, the sonnduesa of the conclusion 
to which the lower Courts have come is open to doubt. Gut 
as there is no conflict of authority on this poiut, and as it has 
been understood tlmt the law has been settled in the way id 
which the lower Court’s decision goes, I  concur in dismissing the 
appeal with costs.

Appeal dimmed*

Before Mr, Justice Mitter and Mr, Justice Maclean,

FA ZA L IM A M  AMD o thbbs (D eckhk-h q IiDees) u, METTA. S IN ftH  
(JraOMBNT-DBBTOn),*

Deoree—HljtteMtion—Step in aid of exMution—Z&mUttlion— Zitnifalio# Art 
X V of  1877, Soh. I I  AH. 179, Cl. 4.

An applioatioii made by a jud&ment-oraditor to take oat of Court oertiin 
monies, tlie sale proceeds realised by tlie enles of certain properties of 
hisjudgnmt-debtot' in a pi'oviaim execution, aannot be considered to be jw 
/ipplioniion to the Court to take a "  step in aid pf execution," Slid is not 
therefore .within thememiiog of at. 4, Art. 179, Soh. I I  of Aot XV of II  187?, 

S m  Chunder Ohatodhry v. Brojo Saondury behee (1); V«*batataj/al» r. 
Waratjimha (2) dissented from.

* Appeal from Appellnto Order No, 409 of 1883, ngirinet theordar. o,f Gt B; 
Garret, Esq., Judge .of Putim, dated 28tli of Septeniljer 1889, sffli'mijig.tha 
order of Baboo Sharoda Pershad Ghose, MiuwiB of 0eW, datet! the 17th 
of July 1883.

(1) 1. L, E., S Calc., 89.
(2 ) I. A . R., 3 Mud., 174.
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