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Beyfore My, Justive Mitter and Mr. Justice Maclean,

FARIR OCHAND (Pmmmmx«) v FOUZDAR MISSER (Dersypant).*
Landlord and Tenant-—Suit far arraars of rent—IFjeotmant—Lransfsrable
tmura—-l?angc&l Aot VIII of 1869, se. 23, 59,

In a suit for srrenrs of rent and for sjeotment by a landlord agninst a tenant

who had a right of oosupanoy in the holding transferable by sale,

Held (Mrrrez, J., donbting), that the tannnt was not liable to cjectment, nnd
that the landlord's ouly remedy wns to sell the holding nnder the provisions of
s 59, Beng. Aet VIII of 1889, Krishtendru Royv. dena Bewe (1) followed.

Papr MITTER, J—~Quers, whether having regard to the provisions of

8 22, Aok VIII of 1888, which is not controlled or modified by any subsequent
seotion of the Act, all ryots, whethor thay have a right of cccapancy or not, and
whether suoh right of oocoupanoy ba salenble by the enstom of eountry ar not,
are not linble to gjeotment if an arvear of rent remaing duo at the end of
the year.
 Tae plaintiff in this suit sought to recover the sum of
Re. 24-5-9, being principal and interest for arrears of rent in respect
of some 32 bighas of land situate in mouzn Parasin Pranpore
at the annual jama of Rs. 141.1-8 for the year 1388 F.S.
Ha also sought to gject the defendant from the land.
" The defendant, while ainitting that he held the land, contended
that the jama payable by him was only Re. 138-5-3 per annum;
and that out of this amounst tho plaintiff allowed o remission of
Rs. 5-12; that ho had alveady paid Rs, 118, and that only Rs. 14
were due from him. He furthor contended thathe was not liablé
to be ejected from his holding.

The following issucs were framed i

(1) What is the annual Jmna pnyable by the defendant te
the plaintiff?

(2) What amount of vent is the de[‘endanh entitled to by way
of remission ?

(3) Is the defendant linble to be eleoted?

The first Court found the two first isines in fuvm'ot‘ the plaintiff;

#Appesl . from Appellate Docreo Wo. 2772 of 1882 cngainst the deores of
d: Tweadie, Bsq,y, Judge of Shnhabnd, dated September 12th 1882, affirming

the deores of Baboo Dwnrkn Nath Bhnttacharji, Segond Muusilf of Arrad, dated
J».numy 19th, 1882,

(1) I L 1.,.8Cnls,675; 100 L R, 598,
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and on the third issue, upon the evidence, found that the defen-
dant’s jote wa# transferable, and that the plaintif was mnot
entitled to & deoree for ejectinent.

The plaintiff then appealed ngninst that portion of the decres
which declared that the defendaut was not liable to be ejected,
but the lower Appellate Court confirmed 'the decision of the
jower Court, Lolding that an order for'ejectment could not be
passed in the cdse of such a tenure, and that it must be brought
to sale.

"The plaintiff thereupon speoially appealsd to the High Qourt
on the same grounds as those upon whioh his original appesl was
based.

Baboo Aubinash Chunder Bannerjee for the appellant.

Baboo Rash Behary Ghose and Baboo Ragnundun Pershad for the
respondent.

The judgment of the High Court (Mitrer and Maoreaw, J7.)
was a8 follows s=— '

MAQLEAN, ~—The lower Appellate Court has found, aﬂ‘rrmmg
the finding of the first Oourt that the defeudant—respondent holds
a transferable tenure and therefore cannot be ejected under the
provmon of 5. 52, Beng, Aot VIII of 1869,

The question submitted for our decision is whether 2 landlord
is precluded from ejecting such a tenant, wiz.,, & tenant with ‘9
right of oocupancy, such right being transferable by sale, and
is confined to the course laid down in 8. 59 of the Act.

In the case of Tirbhobun Sing v. Jhono Lall (1) it was ex-
plained that sale, aud not ejectment, was the landlord’s proper
remedy. In the later case of Krishtendra Roy Chowdhry v. Aena
Bewa (2) the very question now raised seems to have been dis-
cussed, and the decision was ngainst the right of the landlord: to
eject. The decision ynder appenl now is in accordance with the
pases I hiave quoted, and should, in my opinion, be confirmed. I
would, therofore, dismiss the appeal.

MirrEs, .T.-—'-',If the question for decision in - this' case were.
pes-integra, I should hesitate much to adopt the eqnolus_xi"oh to:
which the lower Courts have come. Section 22 of Beng. Act VIII

(1) 18 W.Rs206. . (2). LLR,8 Cale, 675; 10 O, L. Ry 360
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of 1869 says : “ When au avrear of rent remnina due from any
ryot a} the end of the Bengalee year or ab the end of the month
of Jeyt of the Fusles or Willayuttee year, as the crse may be,
snoh ryot shall be lisble to be ejeoted from the land in respest of
which the arrear is due : provided that mo ryot having a right
of occupancy of holding uuder a potiah, the term of which
higs not expired, shall be ejected otherwise than in execution of
n decres, or order undor the provisious of this Act.”

It is clear, therefore, that all ﬁyots, whether having o right of
ocpupancy or not, and whether such right of oceupancy be saleable
by the nsage of the counbry or not, are linble to ejectment if an
arvenr of rent vemaius due at the end of the year, This pro-
vision is not coutrolled or modified by any subsequent section,
Upon the Aot itself, therefore, the sonndness of the conclusion
to which the lower Courts have come is open to ‘doubt. But
28 there is no conflict of authority on this point, and as it has
been understood that the law has been settled in the'way in
which the lower Court’s decision goes, I concur in dismissing t.he
nppaal with coste.

Appeal dismiseed,

Before M. Justics Mitter and Mr, Justice Macléan,

PAZAL IMAM awD OTHERS (Dnaxmrmnnnns) v METTA SINGH
{Jupasave-Desron)

Deoros—Bueoution—Slep in aid of sweoution—Limitation— Limitation’ Aot
XV of 1877, Seh, XX Art. 179, CL. 4,

An applisstion made hyajudgmiuboreditor to take out of Court' gertifn
monies, the sale provesds realized by the enles of certain properties of
his judgment-debtor in a previous exsenticn, cannat be considered to be an
npplioation to the Cowrt to take a*“stepin aid of exeention,” end is not
therefors within the menning of ol. 4, A, 179, Beb, TX of Aot XV of IX 1877,

Hem Chunder Chaoudiry v. Brojo Soondury Dekes (1) ; Veakatarayala v.
Narmmha (2) dissented from,

* Appeal from Appelinte Order No, 409 of 1883, nguinet the.ordep of €. B:
Garret, HEsg, Judge .of Patun, dated 26¢h of Soptember 1888, sivmring the.
order of Baboo Sharoda Pershad Ghose, Mansil of Behax, daiéd the 17ih
of July 1888,

1) LI B8 Culs, 80
(?) L. R, 8Mad,, 174,
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