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" jn consequence of a decree having been passed agningt him,and  188¢
an accéunt having been made, showing that a balance of Rs. 782 FAKARUDDIN
was still due from him, That acconnt was not a final one, but Mi‘{;‘&‘gﬁn
subject to revision, and appears to huve been subsequently revised.” -,
We are not in a position, therefore, to say what was the nature OF]J,];I}(:?AL
.of the nccouwut in that case, and how fur the decision itself is Truwrnn ow
applicable as a precedent. The view which we take of the BENGAL.
law is in accordance with the decision of the Madras High Conrt
in the case of Ramanadan Chettiv, Kunnappu Chetti (1), That also
was & case under the old law., We think, however, that this
question must now be determined with reference to the provisions
of the new COode, and as s 647 has made applicable to all
proceedings other than suils or appeals, the provisions of
the Code which are applicable to suits or appeals, we
think, as already stated, that the only course’open to the
judgment-debtor was to apply for a review. We are then asked
1o treat this application of the 8rd July as an application for
review, but we are of opinion that this course iz not apen
to us. The appeal is therefore dismissed with costs,

Appeal dismissed.

Before Mr, Justice Mitter and Mr. Justice Maclean.

FUZLOOR RUHMAN (JUDGMENT-DEBToR) APPELLANT @». ALTAF 1854
HOSSEN anp orrERs (DEcREE-moLDERS) RESPONDENTS. ¥ March § 14,

Dieree, Execution of —Step iy ution of decree—Informal epplication
Jor execution— Limitation ot XV of 1877), Sch 11, Art. 179.

An application for execuu gof a decree having been made on
the 19th January 1882 w‘iﬂ;nr"time, but not in the form preseribed
by the Civil Procedurs Code, inasmuch as it did not contain the
richt number of v suit in which the decree was passed, an order was
avauw on the 19th January directing the petitioner to amend the application
within four days by g ingthe correct number. That order was not com-
plied with, and the petition was left on the file of the Court without being

* Appeals from Appellate Orders Nos. 200 and 201 of 1883, against
the orders of H. Beveridge, Esq., Judge of Patna, dated 29th of March
1683, offirming the orders of Baboo Poresh Nath Banerjee, Second
Subordinate Judge of that District, dated respectively the 27th of January
1883 and 30th of December 1882.

(1) 6 Mad. 1. C. R, 804.
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disposed of in any way till the 2lst September 1882; on which dat|
move than three years having then elapsed sinee the date of the decree, it wau
returned to the vakeel of ilie petitioner for amendment within eight daysl‘
The required amendment was made, and the application again placed or
the file of the Court on the 22nd September.

On an objection being taken that the decree was barred, and that
execution could not issue, Held, following the principles laid down in the
case of Syud Makomed v Syud Abedoollah (1), viz.that it Wwas the duty of the
Court to dismiss the application when it found that it was informal, and
thus to give the applicant an opportunity of putting in a proper
application, and that the decree-holder should not be made to suffer for
such omission en the part of the Court; that the former applieation could
not, though informal, be treated as a nullity ; and that the application on the
22nd September must be taken as having been presented with the object of
amending the original informal application ; and that it was in continuation
of the execition proceedings commenced however informally on the 19th
January 1882 ; and that consequently the decree was not barred. Held, also, .
that the fact of the application having been returned to the vakeel for
amendwment instead of being amended while on the file of the Court, made
no difference to the application of the above prineiple.

TaR fact of these two appeals, which were analogous ones,
are sufficiently stated for the purpose of this report in the judg-
ment of the High Court.

Mr. C. Gregory for the appellants.
Moulvie *Serajul Islam for the respondents.

The judgment of the High Cou NMiTrer ana “wldierwan JT'
was delivered by

MirTER, J.—In this case an 3{“ } Hon for execution of the
decree of the Appellate Court, wlfizﬁ\j passed inthe month of
February 1879, was made on the 19th Janary 1882. The peti-
tion did not contain the right number of tnexit in which the
decree was passed, and an order was made on jthe 19th January
directing the petitioner to amend the petiion by giving the
right namber within four days. This order was not complied
with, but notwithstanding the petition was left on the record of
the Court without being disposed of in any way. It was
brought up again on the 21st September 1882, and on that date
it was returned to the vakeel of the petitioner to amend it by

(M 12 C.L. R, 279.
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giving the correct number of the suit within eight days from that

Jate. " The vequired araondment, however, was made on the day

lowing, viz, oun the 22nd Septomber 1882, and the applieation
»us put upon the record again. Thoveupon the Cowrt dirvested
i to bhe registered and.ovdered notice to issue, It is quite
bar  that if the application he considerad to have leen
tade on the 22ud of September, the deeres would be barved by
mitalion as it was morve than three yoars from the date of the
seree.  If, on the other hand, tho application is to be considered
shaving bheen made on Lhe 19th Jaunary 1882, it would he
jithin time. The lower Courts have decided in favour of the
eeree-holder,  The objection takon hefore us in appeal is that
inder the eivcamstances statod above the Jower Court should
"we held that the application was really made only on the
2ud September 1882, and  therefore was Dbared by limitation.
Our atfention has been ealled to a decision in the case of Syud
HMahomed v. Synd Abedoollah (1), and although the facts of that
casg are nob exactly similar to those of the present, yet the
ji(inciph) upon which that docision proceeds seems to ws to he
applicable hero,  The only dilferonce that wo can find in the
faets is that, in the case under considoration, there was orfginally
an order requiring the appellant to amend  the application within
four days, whaveas in the caso cited thers was no limit ficed by
‘he Court requiring tho petitioner to ummd the npphoﬂhon.

There 18 also another dif Im'onc-e in the facts, viz,, that in {he

[

&L
ase now before us the 2 was actually returned to bhe‘_

Aot ('I

vakeel fov mnendment, whils * " ease eited the petition always

remaingd on the file of th}‘“:‘) "t But these are differences
aupon points which are not .essentisl.  The prineiple upon which
the decision cited procected was that, g it was  the duty of the
Court to  dismiss the application when it found thab it was in-
cgronad, and, we the (" Yaet did not so diswmiss i, ihe deeree-holdor
“lught not to saffer  for the - omission on the part of the Court
o dismiss tho application; and the reason assigned four this is
hat, if the Court bad dono its duty and dismissed the applwmmn,
| o duores-holder wight liave put in a proper application on the
1y 1201 B-, 279,
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next day. Applying the same principle here, if, on the 19th of
January, which in that case was within time, or on the expiration
of four days from that date the application had been refused, the
decree-holder would have been in time to make a fresh application
in proper form. Therefore it seems to us that the Court not
having dismissed the application on the expiration of the four days
allowed by it, and allowed the petition to remain on the file, the
case comes within the purview of the decision cited. Asto
the other difference it is no difference at all, because, instead of
allowing the vakeels to amend the petition while it was on the
file of the Court, the Court simply allowed the vakeel to take
itaway and to amend it within thetime given by the Court.
That would not make any difference as to the application of the
principle upon which the decision cited was passed. That being so,
and it not being shown that the decision cited does not correctly
lay down the law, we dismiss these appeals but without costs.

Appeals dismissed.

Before Mr. Justice Maclean and Mr. Justice Field.
WATSON & Co. (DErENDANTS) ». NISTARINI GUPTA (PrainNTivrr.)%

Vis major—Ijara Settlement—~Land acquived by Government for public
purposes— Deduction from Rent.

An ijaradar took on lease certain lands, giving a kabuliat which contained
the following clause :—* In regard to the aforesaid rent we take upon our-
selves the risk of flood and drought, of death and flight, of alluvion and dilu-
vion, of profit and loss. In no case shall we be able to claim a reduction in the
rent, nor will it be open to you to demand more on account of alluvion, &e.”

During the lease part of these lands were taken up by Government for the
purpose of a railway, and compensation was paid to the lessor therefor.
‘The ijaradar claimed to make a deduction from his rent for the land taken
away from him. Held, that such a claim did not come under the meaning of
the words “abatement” as used in the rent law, nor was if intended by the
parties to be within the clause of the lease, "but the land having been taken
from the whole area demised, not by natural causes, but by vis major,
the ijaradar was entitled to a deduction from the rent on his showing that
there were tenants of his on the land who, before the land was taken by
Government, paid rent to him which they had now ceased to pay.

# Appeal from Appellate Decree No. 1529 of 1882, against the decree of
Baboo G. C. Chowdhry, Subordinate Judge of Rajshahye, dated 11th of May
1882, reversing the decree of Baboo Kalt Charan Ghosal, Sudder Munsiff
of Beauleah, dated 16th of August 1881.



