
Pree ammal pTi'bseqaently set aside and later restored. If between the
Nalltjswami date of the original decree and the restoration in revision

P H L A I . °
—  a period of more tlian three years has expired, it would

an
pahdaidai j. follow that, as there is no allowance for the intervening 

period according to the Act or any of the clauses of 
article 182, his application for execution would be 
barred before he succeeded in getting his decree restored. 
A construction whicli leads to such results could not 
have been contemplated by the legislature. We think, 
therefore, that the date of the decree appealed from 
must be taken as the date when the decree was restored 
in revision by this Court. On this footing, we hold 
that the appeal was presented in time, and it will be 
admitted.

A.S.V.

462 THE INDIAN LAW REPORTS [VOL. LIT

APPELLATE C I?IL .

Before Mr. Justice Ramesam and Mr. Justice Oornish. 

1930, AHMANI AMMAL ( R e s p o n d e h t ) , A p p e l l a n t ,
February 4>.

----------------------- V.

M. K  AE. A Y  AN AS W  AMI JSTAIDU ( P e t i t i o n e r — A p p li c a n t  ) , 

B e s p o o t ) e n t .*

Original Side Buies, High Court  ̂ Madras, 0. X X X IV , r. 67 
{Form No. 124) and r. 62— Application for calling in of 
letters of administration granted on footing of intestacy—  
Citation— Issue of—Appropriate rule.

On an application for the oalhng in of a grant of letters 
of adminiatiation which has been made npon the footing of an 
intestacjj citation ought to be issued only nnder Order X X X IV , 
rule 57 (Form No. 124) of the Madras High Court Original Side 
E-aleSj and not under rule 62 of the said Order.

 ̂Original Side Appeal No. 87 of 1929.



Appeal from the orders of E ddy  J., dated 27th September 
and 3rd October 1929, and passed in the exercise of 
the Original Testamentary and Intestate Jarisdiction swami 
in Application N"o. 2919 of 1929 in Original Petition 
No. 106 of 1924 (Testamentary Original Suit JSTo. 9 of 
1929).

Knles of the High Court (Original Side), Madras:
Order XIXZIV^, rule 67.— If subsequent to the grant of pro

bate or letters of administration, with the will annexed any person 
interested in the property of the testator  ̂other -fchan the grantee  ̂
desires that the will may be proved  ̂ in solemn form  ̂ or that the 
said grant may be reyoked  ̂he shall file an affidavit setting forth 
the grounds therefor, and applying for the issue of a citation to 
the grantee. The Registrar shall appoint a day for the hearing 
of the petition  ̂ and. shall issue a citation in Form No. 123 or 
124; and the petition for probate or letters of administration 
with the will annexed, shall be registered and numbered as a 
suit in which the petitioner shall be the plaintiff ̂ and the person 
issuing the citation shall be the defendant. The case shall be 
posted for first hearing on the day so appointed  ̂and the petition 
and the said, affidavit shall be taken as the plaint and the written 
statement of the defendant respectively,

Euh 62.— In cases not provided, for by this order, or by the 
rules of procedure kid down in the Indian S\iccession Act, or 
by the Civil Procedure Code, the practice and procedure of the 
Probate Division of the High Court of Juntice in England shall 
be followed so far as they are applicable and not inconsistent 
with this Order and the said Acts.

0. BamaJcrishna Ayyar and G. Srinwasachari for 
appellant,

P. Tirmengadaswami Mudaliar for respondent.

jV D a u m T .

Ramesam J.— This appeal raises an important ques- KxMEsAMJ. 
tion of procedure. The facts out of which the matter 
arises may be stated. One Perumal Kaidu died in 
Madras in 1924, leaving his sister Ammani Ammal. A 
brother of his named .Ramaswami Naidn. predeceased 
him. One H . Karayanaswami Waida, who is a brother
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AMMiHi of Govindammal, widow of Ramaswami Raidu, applied
' . . .  « TT,V. for letters of admimstration to the estate of Periimal

arnMi Naidu, The application was Original PetiLion No, 106
of 1924. Letters of Adminiatration were granted to him 

ramesamJ. February 1925 after notice to Amman!
Ammal and to Grovindammal.

The present application was filed on the 17th of 
August 1929 praying that the letters of administration 
granted to Narayanaswami Naidii should be recalled. 
The grounds disclosed in the affidavit accompanying this 
application are that Narayanaswami Waidu in his appli- 
cation of 1924 claimed to be the adopted son of Ammani 
Ammal but as a matter of fact he was not the adopted 
son, that Ammani Ammal was made to appear to consent 
to the former order by being induced to put her mark to 
certain papers the contents of which she was not able 
to understand clearly, and thatj in short, her consent was 
procured fraudulently. This application was filed under 
section 263 of the Indian Succession Act and Order 
X X X IV , rule 64 of the Original Side Rules by means of 
a Judge’s summons and a citation. Farayanaswami 
Naidu appeared on the Judge’s summons and filed an 
application with an affidayit on the 27th of August 1929 
and opposed the application on the merits, and also 
contended that the application by way of Judge’s sum
mons and citation under rule 54 did not lie. The 
matter came on before our brother Keishnan P andalai J. 
on the 6th of September and he passed ati order to 
this effect: Issue citation under Order X X X IV ,
rule 62. Number as a T.Q.S.” And on the defend
ant’s application, he passed the following order : “ The 
applicant has now taken out a citation under Order 
XXXIV, rule 62, and does not press this Judge’s 
saramons. Costs to be provided for in costs in the 
T.O.S, in citation.’’ The matter again came on before



E am esam  J.

our brother E d d y  J . on th e 27th of September, when
lie passed the following order: Leave to amend and ,

 ̂  ̂ °  ITa e a t a n a -
reserve citation, Adionrned until October 3rd,” On swamiFAiDtr.
the 3rd of October further orders were passed as follows :
“ citation having been amended by consent, no order 
except that the applicant do have the costs of this 
application.” It is against this last order that the 
present appeal is filed.

The learned Advocate for the respondent takes a 
preliminary objection that this appeal does not lie. As 
the order of the learned Jadge finally disposes of the 
application of Narayanaswami Naiiu and awards costs, 
we think that this is a final order and an appeal lies.
We overrule the preliminary objection.

The amendment ordered by E d d y  J. and made 
pursuant to his order amends the citation into a form 
similar to Fo. 99 at page 923 of the 16th edition of 
Tristram and Ooote’s Probate Practice. This order was 
passed apparently on the ground that there is no form 
in the Original Side Rules expressly providing for a 
matter of this kind and that therefore Order X X X IY , 
rule 62j applies. This brings in the practice and pro
cedure of the Probate Division of the High Court of 
Justice in England. That is why Form No. 99 already 
mentioned has been adopted. It is now contended 
before us that there is no need for bringing in the 
English practice and for relying on rule 62. Rule b4 
applies to a case where a person to whom the grant of 
probate or letters of administration has been made 
desires to have the same revoked. The case where a 
person other than the grantee of the probate or letters of 
administration desires that the grant may be revoked 
has got to be provided for, and, as I will preseiitly 
show, rule 57 was intended to provide for such a 
case.- Reading the opening words of the rule, If,
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R a m bsam  J .

ammani subsequent to felie grant of probate or letters of
V. administration with tlie will annexed any person inter-

swAMi ested in the property of the testator, other than the
grantee, etc,’ ’, one would think that rule -57 wa^
intended to apply only to cases where probate or 
letters of administration tuith the will annexed has been 
granted and a person other than the grantee desires 
revocation of the grant. Bat, continuing to read the 
rule, we find it contains a provision that the Registrar 
shall issue a citation in Form E’o. 123 or 124. Form 
No. 123 refers to a case where probate was granted 
and where it is desired that the grant should be 
revoked. Form. Ko. 124 refers to a case where letters 
o£ administration were granted, but a will had been 
discovered afterwards or some other reason existed 
why the letters of administration should not be 
granted and it was desired that the grant should 
be revoked. It does not refer to a case where 
letters of administration without a will were granted. 
Thus it appears to directly conflict with the rule 
referring to it. Reading rule 57 with Form No. 124, 
we have only two alternatives before us so far as 
letters of administration are concerned ; (1) the rule 
and fhe form contradict each other, which is meaning
less, or (2) the rule was intended to apply to cases 
of all letters of administration either with the will 
annexed or without the will, and the form illustrates 
one of the cases where letters of administration were 
granted without any will The latter mode of con
struction commends itself to us. The omission of the 
case of a grant of mere letters of administration without 
a will in rule 57 seems to be a slip, Kule 54 provides 
for the grant of probate or letters of administration, 
butj where the grantee desires revocation of the grant, 
rule 57 was obviously intended fco apply to casog of
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RAaiESAM J.

grant of probate or letters of administration but 
where a person other than the grantee desires revo- 
cation of the grant. That this was the general object ^wami 
of rule 57 is shown by Form No. 124 and we ought to 
construe the rule in the light thrown by the Form. So 
readj we think that rule 57 of Order X X X IV  taken with 
Form No. J 24 applies to this case, and there is no need 
to bring in Order X X X IV , rule 62. We invite the 
attention of the Registrar to this fact so that proper 
steps might be taken to make the language of rule 57 
clear.

The learned Advocate for the respondent does not 
object to the citation. His anxiety seems to be that if 
the citation is issued under rule 57 the burden of proof 
would be on him, but if the citation is issued under 
the English form the burden of proof will be upon the 
appellant, and he wants to avoid the onus on himself.
I do not think that the burden of proof necessarily 
changes with the form adopted. On this matter, I 
agree with the observations of my learned brother, 
and the respondent’s burden may be lightened by the 
conduct of the appellant in the former proceedings 
and other considerations and may be even shifted, and 
I do not propose to say anything further on this matter.
At present we hold that the citation ought to be issued 
under Order X X X IV , rule 57. The order of Eddy J. 
is set aside and a citation in Form No. 124 with the 
necessary changes will now issue.

Having regard to the considerable doubt resting 
in the matter and the way in which the rules are 
drafted, we do not think this is a matter in which 
Narayanaswami Naidu ought to have costs of the 
application.

* The rule has since Taeen amended.
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AwMAKi Costs of the parties including conrt-fee will abideAmsial ^
'»■ the result of the enqniry,

JJa e a y a n a -

SWA MI C o r n is h  J.— I  do not tnink that there w a s any
— ' need to have had recourse to rule 62j Order X X X IV . 

ooEMSH J. 124  ̂ -which is the form of citation directed to be
used by rule 57, specifically applies to the calling in of 
a grant of letters of administration vrhich has heen madeo
upon the footing of an intestacy, Reading the rule 
with the form, therefore, it appears that the rule was 
intended to embrace proceedings to revoke grants of 
letters of administration, although in terms the rule 
mentions probate and letters of administration with the 
will annexed only. There is no reason why a different 
procedure should be followed in the case of revoking a 
grant of letters of administration to that which is 
prescribed by the rule for the revocation of a grant 
of probate. In the one case, the object is to compel 
the party who has obtained the probate to propound 
the will, and, in the result, the suit becomes one for 
proving the will in solemn form of law. And in the 
other case, the object is to compel the party who has 
obtained the grant of administration to establish su ch  

a degree of relationship with the deceased as will entitle 
him to the grantj and, in the result, it becomes an interest 
suit. (See Tristram and Goote’s Probate Practice, 
16th edition, page 427.) A s  there was some discussion by 
the learned Counsel upon the question of the onus of 
proof in the testamentary suit which follows upon the 
issue of a citation uuder the rule, it may be pointed 
out that where a will has to be proved in solemn form 
“ the onus prohandi lies upon the party propounding a 
will, who must satisfy the conscience of the Court that 
the instrument propounded is the last will of a free and 
capable testator” ; Barry v. Builinil), But when, as

(1) (18S8) 2 Moore P.C.O. 480. ^



here, the deceased died intestate and was a Hindu, ihe 
party whose grant of administration has been called in 
must satisfy the Court that a grant can be made to him 
under section 218 (1), Indian 8nccession Act, that he is, —

CO BN ISH  .1.
in the words or the section, a person who, accord mg- 
to the rules for the distribution of the estate appli
cable in the case of such deceased, would be entitled to 
the estate or any part of such deceased’s estate

B.O.S.
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Before Mr. Justice AnantaJcrishna, Ayyar and Mr. Justice 
Sundaram GJietti.

1 QOA
M U T H Y A L A  N A E A Y A R A P P A  ( P l a in t if f ) , A p p e l l a n t , August *28,

MUTHYALA RAMACHANDRAPPA (Dependant), 
Eespondekt.*

Code of Givil Procedure [Act V of 1908), sch. II, faras. 17, 
18 and 19—Arbitration by named persons—Heference to— 
Agreement outside Court as to— Death of one of named 
-Iversons 'pending arbitration proceedings and prior to matter 
being brought before Court— Suit ignoring agreement in 
case of— Maintainability— Wo provision in agreement for 
filling up vacancy.

I ll  a case where parties privately agreed to refer their 
disputes to certain named arbitrators and to abide by their 
nnanimoiis decision, but the agreement did not contain any 
provision as to what should be done in case any of the 
arbitrators died in the coni'se of the arbitration proceedings, 
and one of them died in the course of such proceedings and 
prior to the matter being brought before the Court,

Held, that the agreement became inoperative and came to an 
end on the death of the arbitrator and that it could not there
after be filed in Court under paragraph 17 of Sohedille II  of

* Appeal against Order No. 273 of 1930, and Giyilj Revision. Petition 
No, 1034 of 1930.


