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the authority of the ruling in Sadabart Pershad Sahw’s case was

binding on the lower Court, and it rightly refused to vecoguise HANUMAN

the alienation,

It would be still more difficult to give effect to it now that the
defendant No. 1 who was the vendor is dead, and his interest in
the property has thus become extingunished. Even if the lower
Court had a discretion in the matter, we cannot say that as a
matter of law it was bound to exercise it.

The appeal must be dismissed with costs.

Appeal dismissed.

Before Mr. Justice MecDonell and Mr. Justice Field.

JUGATMONT CHOWDRANI (Praivmirr) v, ROMJANI BIBEE
AND OTHERS DEFENDANTIS.)¥
Wuqf, Essentials of—Increase in value of wugf propersies how appropriated.
Where by a sunnud a gift was made of the then income of certain villages
with a specification tbat one-third of it was for the defrayal of the expeuses
of the servants of a mosque and fursk and light, &e., one-third for the
expenses of a mudrassa, and the remaining one-third for the maintenance
allowance of the mutwulli, Held, that the gift complied with the four
essentinl conditions necessary to create a valid wugf according to Mahomedan
Law. Held, also, that in the absence of any express direction as to what was to
be done with any surplus profits of the dedicated property, the reasonable pre-
sumption is that the improved value of the dedicated property, or any excess
of profit over and above the amount stated in the sunnud, was intended by the
grantor to be devoted to the same purpose for which the amount, which was the
actual value of the property at the time of the gift, was expressly assigned.
In this suit one Jugatmoni Chowdrani sued for possession
of certain villages. She based her claim upon a dur-mokurruri
lease granted by one Azizunnissa Bibi, who, it was alleged, had
obtained a maurust lease of the property from one Jaffir Ali.
The defendants, among other things, contended that Jaffir Ali
held possession only as mutwulli, and had no proprietary right
to the villages, and that it was not competent to him to grant a
permanent lease thereof. They relied upon two old sunnuds
which provided that ‘Mouzah Adoni, &c., * * * * * =«
® Appeal from Original Decree No. 225 of 1881, against the decree of Buboo

Girish Chunder Chowdbry, Rai Bahadur, Subordinate Judge of Rajshahye,
dated 20th of Juue 1881,
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bearing a junma of Re. 1,080, are fixed and confirmed as mududs

Joaarwont, mash dafurzanden in favour of the mutwulli, and the other

CBOWBRANI geryants of the said mosque ; that the sid mouzah, &e., &o,
Bomsavr  should be given over fo their possession dafurzandan, so that they

BIBRE,

may enjoy the proceeds of the aforesaid mouzahs and defray
the expense of fursh, lighting, &o., and ever be employed in prayeis
for etornal and perpetu.tl wenlth,” There waa then n memorandam
or endorsement to the effuct that mouzah Adoni, apportaining
to pergunnah Luskerpore, of which the annual incowe of
Rs. 1,080 shonld be divided inte three portions, one-third or
Rs. 860 per snnum for the defraynl of the expenses. of the
servants of the mosque and fursh nud light, &ec., one-third or
Rs. 360 per annum for the expenses of a mudrassa, and the
remaining one-third or Re. 860 for the maintenance of the
mutwulli, The Subordinate Jundge dismissed the suit, but held,
relying on Fuyttoo Bibee v. Bhurat Lal DBhukut (1) and ‘Basoo
Dhul v. Kishen Chunder Geer Gossain (%), that the proberties were
not wugf, but mevely heritable estates burdened with a trust, On
appenl to the High Court an objection was taken to the judgment
of the Court of fistinstunce, unders, 561 of the Code of Civil
Procedure, and the pleader for tho rospondents supported e
decres npon. the question of wugf, which had been decidel
against them in the lower Court.

Mr. Pugh, Baboo Kishori Mohun Roy, Baboo Sharda Churs
Mitter and Baboo Kishori Lal Sirear for the appellants.

Mr. 0. Gregory and Baboo Rajendra Nath Boss for the re-
spondents.

The judgment of the High Court was delivered by

MoDowgrn, J.—Mr. Gregory, who appears on behalf of dlie
respondent, has contended that under s. 661 of the Code of Uivil Pro-
cedure, he is to support the decree of the Court below upon the gues-
tion of wugf, which was decided against him in the lower Coutt. We
think that this gontention is sound; and we pl‘oceed accordingly.
to deal with the question of wugf. The fitst grant is to be found
at pnge 50 and following pages- of the paper-book, and it is. dated

(1) 10 W. R., 209, (2) 18 W. R., 200
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go far back as the year 1760. It.recites thata firman'is_issned
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to the effeot that mouzah Adouni, &eo., appertaining to taluk yygarmon:
pegunnah Liuskerpore, &c., Sirkar Barungabad, in the provinoe of CrowbrAxz

v.

Bengal, which ywlds a sumy of Rs. 1,080, be fixed -(granted) EOMMNI

bafurzandan as detailed in lien of Rs. 8 per day for the expenses
of fursh, lighting, and servants of "the mosque, and mudrasse
ereoted by Dost Mahomed Khan in Lalbagh, pergunnah Asad-
angur, Sirkar OQoduniv as mudud-mash of the mutwulli Bedar Ali
and other servants of the aforesaid mosque, It then direots
that the authorities, emlas and others do give over the said
mouzah in their apprepriation bafurzindan, without any change
or alteration, and that they should raise no objections as to
‘malwajhat and other items of expenditure, and should not demand
a fresh sunnud every year. Theve is then & memorandum, or endorge-
ment to the effect that mouzah Adoni, appertaining to pergunnuh
Luskerpore and so forth, of which . the annual income is
Rs. 1,080 in lien of Ri. 3 per day for the defrayal of certain ex-
pensgs as aforesnid, has Dbeen granted; and attached to this
dvcument there is a specification of the manner in which the
gum of Rs. 8 per day is to ‘be spent. This sum is divided
into three portions, one-third or Rs. 860 per annum is for'the
defeayal of the expenses of the servants of the mosque andfursh
and light, &o., &e., one-third or Rs, 360 for the expenses of a
mudrassa at one rapee per day, and the -remaining one-third or
Rs.. 860 for the maintenance ‘allowance of Beédar Ali,-son ‘of
Dost Mahomed Khan. These three portions make -tip: the total
of Rs, 1,080 and the natt jama of the villages granted is -sliown
to amount to the same sum.

The second grantis dated 14 yenrs - later, 1770 A. ., and it
recites that the first grantee, Bedar Ali, who had been ndopted by
Dost Mahomed, having been found incompetentto discharge the
duties of ‘muswulli, had heen turned out of the house, and the.said
Dost Mahomed Khan has applied for a sunnud in -his -‘own nanie.

The new grant-is thien madsa to Sheﬂ:’l“ukéérulla,-nephew of ‘Dost’

Mahomed ‘Khan, and the document ¢onaludes as follows ;=—

“Wor this purpose mouzah- Adoni; &o., appertaining 6o the said
pergunnch, &e.; bearing a-jumma of 86,500 demao, which are:equi-
walent to Rs.' 1,080, are fixed and confirméd. as ‘madud-mash

Brow,
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bafurzaridan in favour of Sheik Pukeernlls, . the muswulli, ang
other servants of the snid mosque. It is that the said monzah,
&e., shionld be given over to their possession bafurzandan with.
out in any way raising ulgechous, 80 that they way enjoy the pro-
ceeds of the aforesnid mouzahs aud defray the expenses of fimsh,
lighting, &o., and ever be employed in prayers for eternal and
pecpetual wealth.” Then follows an account similne to.the
acecount of the mannor in which the proceeds are to be spent,.
set out in the first instrument and to -which I have already
reforred, -

The first question with which we shall deal is, whether this
instrument is one which creates a wugf valid according to Maho-
medan law. Let us see what are tho ossentials of such g
grant. In the first plaoe, the approprintor must dostine its ultimate
application to objects not lisble to become extinet; sepondly,
itis o oondition that the appropriation be at once .complete;
thirdly, that there be no stipulution in the wugf for  sale of the
property -and expenditure of the price on the approprintoi’s
necessities ; and fourthly, perpetuity is n necessary condition,
We think that this grant fulfils all these four essentinls, Then
it ‘is provided by the Mabomedan law that if a man appro-
priate his lana for the benefit of a smusjid and to provide
for its vepairs and necessaries, suoh as oil, &, -this iy
valid approprintion. Looking at the instruments of grant
in this case it appears to wus that there was n valid
appropriation. But then arises the question what was appros
printed. It has been contended by the lenrned counsel for the
appellant that all that was the subject of appropriation wis the
annnal sum. of Rs. 1,080; and ‘that all the -surplus’ profits “of
the villages  over and above this aunual sum wmust be takes
to-have been given to Fakeerulla and his heirs who are related
to Dost Mahomed Khan, who obtained the grant and -erésted
the mosgque, “We have considersd this argument, and it i\p'p_em;gl
to us' that -what was appropriated was not the -annual snm
of Re. 1,080, but the whole' of the villages, Wo think thaf
the specification containéd in the two instruments was merély
intended to indicate the proportions in which the money - was:ts
be oxpended on the different objects of the approprintion, Itis
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true that the grantor does mot seem to have contemplatéd an
jncrease in the value of the property. OCertainly he has made
no express provision for any surplus profits that such incrense
or an improved value of the property might yield over and
above the annual sum of Res. 1,080 : nevertheless, looking at the
express terms of the grant, it appears to us, as I have already
gaid, that the whole of the annual profits of the villages was
the subjeat of appropriation. We think that in denling with
the surplus profits we must decide that those profits are to be
apptopriated in the same proportion to the objects for which the
sum of Rs. 1,080, which was at that time the annual profit
of the villages, was expressly approprinted. In putting a con-
struction upon this grant of the Mahomedan Government, we
may refer, by way of illustration, to the cnse of jagirs, which

were grants of land to those retainers of the Mahomedan Govern-:

ment who were still in service. They were assignmentss
not of the land, but of the revenue, and were made as au append-
age to the dignity of mansub, a kind of nobility eonferred for
life. These jagirs were of two kinds, conditional and uncou-
ditional, Conditional jagirs were granted generally to the prin-
cipal servants of the Emperor, in order to meet the expenses of
o partioular office, and these were held only so long as the office
was retained. Unconditional jagirs were independent of any
office, and . were personal grants for the maintenance of a dignity.-
These grants were for life ouly, If the lands produced more
than the mansubdar’s allowance, which was always fixed, he was
bound to account for the surplus. Now it is a matter of history
that these jagirs, which were at the time grants for life only,
have become hereditary, and that the fawfir or excess over and
asbove the allowance fixed in the grant, instead of being
accounted for and made over to the Government, has become
the property of the jagirdar, and his descendauts; in' other
words that all surplus, over and above the specific money amount
of the grant, has followed the same object, and destination . as
this specific amount,

A tonkha or Mahomodan assignment to revenus was in all.
probability something of the same kind. There is nothing before
us to show that there was in this cnse any express direction as
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to what was to be done with any surplus profits over and above
Rs. 1,080 ; but we think. that, looking at the express terms of
the second grant, dated 1770, with the light whioh is to be
obtained from similar grants made by the Mahomedan Govern-
ment, the reasonable presumption is that tlhe improved valne
or any excess over and above Rs. 1,080 was intended by the
grantor to be devoted, or has come to be regarded by the grantee
as -devoted to the same purpose for which the awmouut of
Rs. 1,080, which was in 1770 the actual value of the property,
was expressly assigned. In this view of the case we come to,
the conclusion that the whole property is wugf; and, therefors,
it was not competent to Juffiv Ali to alienate it. It may be well
to say that the dur-mokurruri lease granted by defendant No. 4
and the mokurruri lense which was obtained from Jaffir Alj,
though in the form of leases, are really alienations of the greater
portion -of the beneficial interest in the properky, We ave,
therefore, of opiuion - that the decree of the Court below wust
be upheld, although upon a different ground to that npon swhich.
that Court hnas proceeded. This. appenl must in consegnence be
dismissed with costs.

Appeal dismissed,

Befors Mr. Justice MoDonell and My, Justice Field.

FAKARUDDIN MAHOMED AHSAN (Prmtrioner) v. THE OFFICIAL
TRUSTEE OF BENGAL (Orposree Panry.)®

Uivil Procedure Code (At XIV of 1883), ss, 244 and GAT-—Ezecution pro.
osedings—Raview,

Where-a judgrent-debtor, pending the exeoution proceedings was granted
permission to examine the state of the mocounts, but failed to do so, and
then made a fresh apphonhon to the Qourt for tho ssme purpose after the
exocutioni prodeedings had been strack off, and the decree declaved  to be
satisfied : Held, thut the question must .bo .determined with reference to tha
provigions of a. 647 of the Civil Procedure Oode, and the only opurse open o,
the judgment-debtor would have been to apply for.a review of the. quer,‘
which .declaved. the decree.to be satisfied and  struclk off the eseeution
proceedings.

Held, nlso, that the words, “the following questions ghall 'be detelmmﬁd
by order of the - Court executing the deoree,” of 8. 244 of -the Gada of Qiil

* Appenl from Original Ovder No. 877 of 1883, agninst the woider of
F, McImughlm, Tsq., Judge of Pubns, dated the 27th.of August 1883



