
tlie authority of the ruling in Sad«bart Pershad S aha’s case was 
binding oil the lower Court, and it rightly refused to recognise  
the alienation.

Ib would be still more difficult to g ive effect to it now that the  
defendant N o. I who was the vendor is dead, aud his in terest iu 
the property has thus become extinguished. E ven  if  the lower 
Court had a discretion iu the matter, we cannot say that as a 
matter o f law it was bound to exercise it.

The appeal m ust be dism issed with costs.

A p p ea l dism issed.
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'Before, Mr. Justice McDonell and M r. Justice Field.

JUGATMONI CHOWDRANI ( P l a i n t i f f )  v. ROM JANI BIBEE
AND OTHKES ,(DEFENDANTS.)*

W uqf, Essentials of—Increase in value of viuqf properties how appropriated.

Where by a sunnud a gift was made of the then income of certain villages 
with a specification tbat one-third of it was for the defrayal of the expenses 
of tbe servants of a mosque and fu rsh  aud light, &e., one-third for the 
expenses of a mudrassa, and the remaining one-third for the maintenance 
allowance of the mutwulli, H eld , that the gift complied with the four 
essential conditions necessary to create a valid w u q f according to Mahomednn 
Law. Held, also, that in the absence of any express direction as to what was to 
be done with any surplus profits of the dedicated property, the reasonable pre
sumption is that the improved value of the dedicated property, or any excess 
of profit over and above the amount stated in the sunnud, was intended by the 
grantor to be devoted to the same purpose for which the amount, which was the 
actual value of tbe property at the time of the gift, was expressly assigned.

I n this su it one Jugatm oni Chowdrani sued for possession  
o f certain v illages. She based her claim upon a dur-m okurruri 
lease granted b y  one A zizunnissa Bibi, who, it  was alleged, had 
obtained a m aurusi lease o f the property from one Jaffir A li. 
The defendants, am ong other things, contended that Jaffir A li 
held possession only as m utwulli, and had no proprietary right 
to the v illages, and that it was not com petent to him to grant a 
perm anent lease thereof. They relied upon two old sunnuds 
w hich provided that “ Mouzah A doni, &c., * * * * * *

°  Appeal from Original Decree No. 225 of 1881, against the decree of Baboo 
Girish Cliunder Chowdhry, Rai Bahadur, Subordinate Judge of Rajshahye, 
dated 20th of Juue 1881.
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1884 bearing' a ju ituna of Rs. 1,080, are fixed anil confirm ed aa m udu d. 

.iDflATMONi masA b a fu n a n d a n  in  favour of tlie m n tw u lli, aud the other 
O how m ja.n i 6evvants of the Baid m osque; tliat tlio said mouzah, &e., &o., 

E o m ja u x  should be g iven over to tlieir possession bafurz'andan , so that thev 
BIBJ3E. in(ly enjoy th e  proceeds of the aforesaid mouzahs and dofray 

the  expense o f fiirah, lighting, &o., and ever be em ployed in  prayers 
for eternal and  perpetual wealth.”  There waa then a memorandum 
or endorsement to the effoct th a t m ouzah Adoni, appertaining 
to  pergunnah LusUerpore, of w hich the annual income of 
Ha. 1,080 should be divided into throe portions, one-third or 
Us. 360 per annum  for the defrayal o f  the expenses, of the 
•servants o f  the m osque and fu r  eh nud light, &e,, one-third or 
Rs. 360 per annum  for the expenses o f a m u drassa , and tho 
rem aining one-third o r Rs. 860 for tho m aiuteuance of tho 
m u tm l l i .  The Subordinate Ju d g e  dismissed th e  suit, but held, 
rely ing on F uttoo B ibee  v. B h u ra t L a i  B liuhut (1) and Basoo 

D h u l v. K ishen  Chunder Geer Gosaain  (8), tha t the properties were 
n o tw u q f ,  b n t merely heritable estates burdened w ith  a trust. On 
appeal to the H igh C ourt nn objection was taken to  the judgment 
of the C ourt of first instance, under s. 661 of th e  Code of Civil 
Procedure, and the pleader for (ho rospondents supported tlie 
■decree upon the question of w u q f, whioh had been decided 
against thorn in the lower Court.

Mr. P u gh , Baboo K ish ori M ohun Ttoy, Baboo Sharda Churn 

M itte r  and Baboo K ish ori L a i  S ircar for the appellants.

M r. C . G regory  and Baboo R a je n d w  N a th  B o se  for the re
spondents.

The judgm ent of the  H igh C ourt was delivered by
M cD onelIi, J .— M r. Gregory, who appears on behalf Of ilia 

respondent, has contended th a t under s. 561 of the Code of Oivil Pro
cedure, he is  to support the decree of the Court below upon the ques
tion of w n qf, which was decided against him  in the  lower Court. We 
th ink  th a t th is contention is sound ; and we proceed accordingly, 
to deal w ith the question of m q f .  The first g ra n t is to be found 
a t  pnge 50 and following pages of the paper-book, and it  is. dated

(1) 10 W, Tl., 209. (2) 13 W. B., 200,
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so far back na the year 1756. I t  recites th n t a firm an is . issued 1884 
to  the effeot th a t  m ouzah Adoni, &o., 'appertaining to  ta lu k  Juga-tmoni 
pergunnah Jjnskerpore, &(?., B irkar B arungubad, in the  province of ClIin^DRANI 
Bengal, which yields a sum  of Rs. 1,080, be fixed (granted) 
b a fu rza n d a n  as detailed in  lien of Rs. 8 per day for the expenses 
Of fnrsh, lig h tin g , and servants of the  mosque, and m u lvassa  

ereotfld by D ost M ahom ed K lian in  Lulbagh, pergunuah  Asad- 
ungur, S irkar Oodnir as m u d u d -m a d i o f  tho  m u tw u lli Bedar Ali 
and other servants of th e  aforesaid m osque. I t  tlion directs 
th a t the authorities, am las  and others do give over the  said 
mouzah ia  th e ir appropria tion  b a fitr za n d a n , w ithout any  change 
o r  alteration, and  th a t they should raise no objections as to 
m alw ajhat and other item s of expenditure, and should n o t demand 
a fresh sunnud  every year. There ia then a  m em orandum , or endorse
m ent to the effect th a t mouzah Adoni, appertain ing  to pergunnah 
b m k erp o re  aud  so fo rth , of whioh tbe annual income is 
R s. 1,080 in lieu of Its . 3 per day  for the defrayal of certain  ex
penses as aforesaid, has been g ra n te d ; an d  attaohed to this 
document there  is a specification of th e  m anner in  whioh the 
dtim of Rs. 3 per day  is to  be spent. This sum  is divided 
into throe portions, one'-third or Rs. 360 per annum  is fo r ; the 
defrayal o f th e  expenses of the servants of th e  mosque m A  ficrah  

And light, &o., &C., one-th ird  or Rs. 380  for the expellees o f  a 
m ndrassa  a t one rupee per day , and the rem ain ing  one-th ird  or 
Rs. 360 for the m aintenance allow ance o f B edar Ali, son of 
Boat Mahomed S h a n . These th ree portions make tip the total 
of Rs. 1,080 and the n e tt  ja m a  of the villuges g ran ted  is  shown 
to am ount to the sam e sum .

The second g ra n t is dated 14 years later, 1770 -a. to., and it 
recites th a t th e  first grantee, B edar Ali, who had' been adopted by 
Dost Mahomed, having been found incom petent to  discharge fcliia 
duties o t  m ntvfulliy had been tu rned  out o f  the house, and the said 
Dost M ahomed K h an  has applied for a su n n u d  ia  h is own riairie.
The hew' g ra n t is tlien made to Shoik J ’ukedrulIa, nephew of D o s t '
M ahom ed'K han, and  the docum ent concludes as follows

“ For this purpose m ouzah Adouij &o., appertain ing to  the said 
pergunnah, &c,, bearing a ju rn m a  of 66,500 datnao, which •areequi- 
Valenfc to Us: ,1,080, a re  fixed and confirm ed as titudnd'tnash
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bafur'zandati iu  favour of Sheik Fukeerulln, the  mtUwulH, and 
other servants of the snid mosque. I t  is th a t the said mouzah, 
&e., should be given over to their possession b a fa rza n d a n  with
out ia  any way raising objections, so thn t they may enjoy the pro- 
ceeds of the aforesaid mouzahs aud defray the expenses of f m h ,  

lighting, &o., aud ever be employed iu prayers for eteruul and. 
perpetual wealth.”  Then follows au account sim ilar to the 
account of the m anner iu which the proceeds are to  be spent, 
set out iu  the first instrum ent auil to which I  have already 
referred.

The first question w ith which we shall deal is, whether this 
instrum ent is one which creates a u iu qf valid according to Mahn- 
medan law. L et us see w hat are tho essentials of such a 
g ran t. In  the first plaoe, the ap p ro p m to r m ust dostiue its ultimate 
application to objects not liable to beoome e x tin c t; secondly, 
i t  is a ooudition th a t the appropriation be a t  once complete ; 
thirdly, th a t there be uo stipulation in the w n q f  for a sale of the 
property and. expenditure of the price on tl\e appropriu tor's 
necessities; and fourth ly , perpetuity  is a  necessary condition. 
W e th ink th a t this gran t fulfils all these four essentials. Then 
i t  is provided by tbe Mahomedan law th a t i f  a  man appro
priate hia land for tha benefit of a m u sjid  and  to provide 
for its repairs and necessaries, suoh as oil, &c,, this is 
valid appropriation. Looking a t the instrum ents of grant 
in  this case i t  appears to  us tb a t there was a valid 
appropriation. B u t theu arises th e  question w bat was appro
priated. I t  has been contended b y  th e  learned counsel for tbe 
appellant th a t  all tb a t was the subject of appropriation was tliS 
annual sum  , of Rs. 1 ,080 ; and th a t all the &urpi us profits of 
the villages over and above this auuusil sum  m ust be taken 
to have been given to  Fakeerulla and h is heirs who are  related 
to Dost Mahomed K han, who obtained tbe g ra n t and erected 
tbe mosque. W e have considered this argum ent, and ifc ftppeftrp 
to  us th a t w hat was appropriated was n o t th e  annual sum 
o f Rs. 1,080, b u t the whole of the villages. W o  think that 
the specification contained in  the two instrum ents was merely' 
inteuded to  indicate tbe  proportions in  which the money w aslo 
be expended on the different objects of. the, appropriation. I t  ia
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tru e  that; th e  g ran to r does uot seem to  have contem plated an 1881 
increase iu the  value o f  the property . C ertain ly  he has made Jusa'cmoni 
no express provision for any  surplus profits th a t such inorense GH°WD»Mii 
ov an improved value of th e  p ro p erty  m ig h t y ield  over and  ^om jasi 
above the annual sxun o f Rs. 1,080 : nevertheless, looking a t  the 
express term s of the  g ra n t, i t  appears to us, as I  have already 
said, th a t tlie  whole of the annual profits o f  the v illages was 
the subjeot o f  appropriation . W e th ink  th a t  in  d ea lin g  with 
the surplus profits we m ust deoide th a t  those profits are  to be 
appropriated in  the  same proportion to the objects for wliioh the 
sum  of Rs. 1,080, which was afc tlm t tirne the an n u a l profit 
o f the villages, was expressly appropriated. In  p u ttin g  a con
struction upon th is  g ran t o f  the M ahom edau G overnm ent, we 
may refer, by  w ay of illu stra tion , to the case o f j a g i r s , which 
were grants o f  land to those reta iners of the M ahom edan G overn
m ent who were still in  service. T hey  were assignm ents* 
not of the land, b u t of the  revenue, and were made aa au append
age to the d ig n ity  of m an sub, a kind of nobility conferred for 
life. These ja g i r s  wore o f  two kinds, conditional and uncon
ditional. Conditional ja g i r s  were g ran ted  genera lly  to  the  p rin 
cipal servants of the  Em peror, iu order to  m eet the  expenses of 
a particular office, and these were held on ly  so long as th e  ofSoe 
was retained. U nconditional ja g i r s  were in d ependen t of any  
office, and. were personal g ra n ts  for the m aintenance o f a  d ign ity .
These gran ts were for life only. I f  the lands produoed more 
thnn the m ansubdar’a allowance, whioh w as alw ays fixed, he was 
bound to account for the' surplus. Now i t  is a  m atter of h is to ry  
that these ja g i r s ,  which were a t the tim e g ran ts  for life only, 
have become hered itary , and th a t th e  ia n fir  o r excess over and  
above the allowance fixed in  tlie  g ra n t, instead o f being 
accounted for and  made over to the G overnm ent, has become 
the property o f  the jc tg ir d a r ,  and his d escendan ts; in  other 
words that all surplus, over and  above the specific money am ount 
of the grant, has followed the  same object, an d  destination as 
this specific am ount,

A  tonkha o r . M ahom odan assignm ent to  revenue was in all 
probability som ething of the sam e kind. T here  is no th ing  before 
us to show tha t there wfts iu  th is case an y  express direction as
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to  what was to  be done with any surplus profits over and above 
Rs. 1,080 ; b u t we think, that, looking a t the express terras of
the BBcoud g ran t, dated  1770, w ith tlie lig h t whioh is to  be
obtained from similar grants made by  the M ahomedau Govern
ment, the reasonable presum ption is th a t tlie im proved valna 
or any excess over and above Rs. 1,080 was in tended b y  the 
g ran to r to  he devoted, or has come to be regarded by  the grantee 
as devoted to the sam e purpose for which the aniouut of
Rs. 1,080, which was in t770 the actual value of th e  property,
•was expressly assigned. Iu  this view o f tho case we come to. 
tlie conclusion th a t the  whole property is im i q f ;  and, therefore, 
i t  was ,not com petent to  Jnffir Ali to alienate it. I t  m ay be well 
to say th a t the d u r -m b h ir r u r i  lease gran ted  by defendant No. 4 
and the m oku rru ri lease -which was obtained from  Jaffir Ali, 
though in  the form of leases, are really alienations o f the greater 
portion o f th e  beneficial in terest in  the p roperty . W e are, 
therefore, of opinion th a t the decree of tlie C ourt below must 
be upheld, although upon a different g round to th a t npon which 
th a t C ourt has proceeded. This appeal m ust in  conseqnepce he  
dismissed .with costs.

A p p e a l d ism issed,

E tfore Mr. Justice McDonall and Mr. Justice F ie ld .

PAKARUDDIN MAHOMED AHSAN (P etitioner) ». T H E  OFFICIAL 
TRUSTEE OJ? BENGAL (OppOsiTB Pasty.)*

Oivil Procedure Oode ( A d  X I V o f  1882J, ss. 244 and  047— Execution pro
ceedings— Review.

Where a judgm ent-debtor, ponding th e  exeoution proceedings was granted 
permission to examine the state of the account*, b u t failed to do so, and 
then made a fresh application to the Court for tlio same purpose after tlie 
execution proceedings bad been struck off, and the decree declared to be 
satisfied < H eld, th a t tha question must bo determined w ith reference to til? 
provisions of a. 647 of the Civil Procedure Code, and . the only opurae open to, 
the judgraentrdebtor would have been to  apply fo r ,a  review of,.the. qvdei, 
which declared, the decree ■ to be satisfied and . struck off the execution 
proceedings.

Held, nlno, tlm t t.h.e words, 11 the following questions shall be determined 
by order of the ■ Court executing the deoree,” of a. '244 of tlie (jbde of' Oivil

*  Appeal from O riginal Order No. 877 of 1883, against the oider tit 
E  M cLaughlin, Esq., Judge of Pubna, dated the 27th of A ugust 1883.


