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APPELLATE CIVIL.

Before Mr. Justice Madhavan Nair and Mr. Justice Cornish.

-MMAL AND AUOTHER (D e 
P e t it io n e e s )  ̂ A p p e l l a n t s^

1930,
Aijrii 22, KUNTHI AMMAL a n d  a u o t h e r  ( D e f e n d a n t s— •

V,

SAEANGAPANI OHETTI (Plaintjpp), Respondent*

Indian Arbitration Act [IX  of 1899), ss. 2  ̂ 3̂  4, 8, 9 and 19—  
Givil Procedure Code {Act V  of 1908)^ sec. 89, cl. (1) and 
8 ch. JJj 'paras. 17̂  19 and 20— Agreement to refer to arbitra­
tion of five arbitrators— Subject-matter of arbitration, suit in 
resjpect of, maintainable in the Presidency Town of Madras 
—  Suit filed in the Gity Givil Gourt, Madras, to appoint an 
arbitrator in 'place of one who refused to act— Jurisdic­
tion, City Givil Gourt or High Court— Ss. 8 and 9 of 
Indian Arbitration Act, if applicable— Act, applicability of, 
even though ss. 8 and 9 are inapplicable— Power of High 
Court to appoint an arbitrator in a case of reference to more 
than two arbitrators.

Wliere a submissioii to arbitration as to division of joint 
family property was made by the parties to five named arbitra­
tors, one of whom refused to act, and tlie subject-matter of the 
submission did not exceed R.S. 2,500 in value and could be sued 
upon in a Court in the Presidency Town of Madras, and one of 
tie parties instituted a suit in the City Civil Court, Madras, to 
have the agreement submitting the case for arbitration filed in 
Court and to provide for the arbitration in accordance with law 
but the other parties thereto objected that the Indian Arbitration 
Act applied to the case and that the High Court on its Original 
Side, and not the City Civil Court, had jurisdiction to entertain 
the suitj and that no relief could be given to the plaintiff in 
the case.

Held that the Indian Arbitration Act, 1899, applied to the 
case, even though the submission was to more tkan two arbitra­
tors, but the powers conferred by the provisions of sections 8 and 
9 of the Act were not available to a party in such a case j Qopalji

* Givil Misoellaneotis Appeal No. 139 of 1928, and Oivil Revision 
Petition No. 1048 of 1938,



Kuverji v. Mofarji Jeram, (1919) I.L.R, 43 Bom. 809 j and In re 
Smith ^  Service and Nelson 8f Sons, (1890) 25 Q.B.D. 646,
re lied  o n ; Sasakgapani

.  . . . .  . OaaTir.
that the High Court on its Original Side had exclusive

jurisdiction to deal with the present reference under section 2 
read with section 4 of the Indian Arbitration Act ; and the 
provisions of the Civil Procedure Code did not ajiply by reason 
of sectio2i 3 of the Act and section 89 of the Code j

that, as the specific provisions of sections 8 and 9 of the 
Act did not apply to the case of a submission to more than two 
arbitrators  ̂ even the High Court, if the suit had been instituted 
therein, could not give the relief prayed for in the suit nnder 
those sections; and that, consequently, tie  City Civil Court 
also, assuming it had jurisdiction to entertain the suit, could 
not give such relief and the suit should have been dismissed.

[Their Lordships did not decide the question whether the 
City Civil Court had jurisdiction to entertain the suit.]

A ppjeal a ga in st the order of th.8 C ity  Civil Court,
Madras, in Original Suit No. 580 of 1926 and Civil 
Eevision Petition under section 115, Civil Procedure 
Code, to revise the same order.

K. V. Sesha Ay yang at for appellants.— Under section 89 
of the Civil Procedure Code (Act V of 1908) and sections 2 and 
3 of the Indian Arbitration Act, 1899, the latter Act applies to 
the present case. Only the High Court has jurisdiction to 
entertain the present application arising out of this agreement 
to refer to arbitration. Section 3 (24) of the General Clauses Act 
(X of 1S97) says that the '“̂ High Court ” used in reference to 
civil proceedings means the highest Court of original civil 
jurisdiction. Even though the City Civil Court may take 
cognizance of this application, the subject-matter being below 
Es. 2,500, still by virtue of section 89, Civil Procedure Code, 
and section 3 of the Arbitration Act, only the latter Act applies.
The City Civil Court does not become the High Court by reason 
of section 3 of the Madras City Civil Court Act, 1892 j the special 
jurisdiction conferred on the High Court by the Arbitration Act 
is not conferred on the City Civil Court.

P. V. Venugopcbla Ayyar for respondent.— The Indian 
Arbitration Act, 1899, applies only to private arbitrations 
and not to agreements to refer to arbitration as in this case.
There is no provision in the Indian Arbitration Act for filing an
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K vntbi  agreement to refer to arbitration and. having tlie arbitration 
carried out. Section 89  ̂ Civil Procedure Code, sajs that tlie 

Sabak&apani Code will apply in tlie absence of provisions in the Indian
CHJ1.TXI. j^xbitration Act. There are provisions in respect of the present

application in Schedule II, paragraphs 17, 18 and 19 of the 
Civil Procedure Code but there is no provision in the Arbitra­
tion Act, and hence the Code applies to this case.

The Indian Arbitration Act does not apply to oases of 
agreements to refer to arbitration made to more than two 
arbitrators. Sections 8 and 9 of the Act contemplate only cases 
of one or two arbitrators: see Go^alji Kuverji v. Morarji
Jeramil)- The rules made under the Arbitration Act do
not cover this class of cases of reference to more than two 
arbitiatoTS. There is no provision in the Act for ^ling an 
agreement to refer to arbitration and making it a rule of Court, 
as in the Civil Procedure Code. There is no provision in the 
Act for more than two arbitrators ; hence the Act does not 
apply to such oases but only the provisions of the Code. In re 
Smith Service and N'elson ^  Sons{2). The English Act was 
amended by the Administration of Justice Act, 1920 (10 and
11 Geo. T , c, 11). Even if the Arbitration Act applies, the 
City Civil Court has jurisdiction.

K. y. Sesha Ayyangar in reply.— The Indian Arbitration Act, 
1899, is not confined to cases of one or two arbitrators : see Ahdul 
ShdJcur V. Muhammad Yusuf {Q). An “  appointed arbitrator ”  
in sections 8 or 9 of the Act means also one of several appointed 
arbitrators. Even though the special provisions of the Act in its 
sections 8 and 9 do not apply to a particular case, the Act as a 
whole will still apply. See Mackintosh ^  Co. v. Scindia Steam 
Navigation Co., Ltd\4i). The application of an Act cannot be 
denied, because some of the provisions of the Act cannot apply 
to a particular contingency or circumstance. The decisions in 
Go'palji Kuverji v. Morarji Jeram{l) and Mackintosh ^  Co. v. 
Scindia Steam Navigation Go., only hold that some
special sections do not apply to certain classes of arbitration, 
and not that the Act does not apply as a whole.

Under section 4 of the Indian Arbitration Act, and section 
3, clause 24 of the General Clauses Act, the Court meant is 
only the Higli Court, and does not make the City Civil Court,

(1) (1919) LL.R. Bom. 809. (2) (1890) 25 Q B.D. 545,
(3) ( m n )  I.L .K . 43 All. m .  (4) (1922) I.L.B. 47 liom. 250,
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wMoh may take oognizaiioe in certain casesj a Higli Court even Kunthi
1 Ammalin such, oases.

Even if the City Oiyil Court had jurisdiction, it can Sarangapani 
administer only the provisions of the Arbitration Act, which 
applies as a whole to all oases of arbitration under section 2 of 
the Act.

JUDGMENT,

M a d h a v a n  N aib J.— This Civil Miscellaneous Appeal madhavan
T T 1 Ka i r J.

arises out ot an order passed by fche Oity Civil Judge m
a suit to have an agreement submitting a case for arbi­
tration filed in Court and to provide for tiie arbitration 
in accordance with law. The agreement sought to be 
enforced was entered into between the plaintiff and the 
defendants referring disputes about their joint family 
property to five panchayatdars, asking them to divide it 
among the signatories to the document. One of the 
panchayatdars refused to act as an arbitrator. For this 
and other reasons the defendants contended that the 
agreement could not be enforced. They also contended 
that the City Civil Court had no jurisdiction to entertain 
the suit as it fell within the scope of the Indian Arbi­
tration Act (IX of 1899) which vests the High Court 
with exclusive jurisdiction to try suits of this nature.
The learned City Civil Judge overruled these conten­
tions and passed the following order :—

I; therefore; direct that Bhagirathi Pillai be appointed 
arbitrator in place of the person who has resigned and remit 
this case to the original arbitrators who have not resigned and 
this additional person newly appointed to dispose of the case 
according to law and submit a finding within one month.

This appeal has been filed by the defendants against 
this order.

It is urged on behalf of the appellants that the 
Indian Arbitration Act gives exclusive jurisdiction to 
the Original Side of the Higb Court:to determine this 
matter, as, if it were the subject-matter of a suit, the
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konthi giiiti could be instituted only in a Presidency Town, and 
■u- that the Code of Civil Prooedure, Second Schedule,

SAUAHitAPaM fN /-t T
ghktti. provides that the Second Schedule of that Code shall 

'Madhavan not apply to any case falling within the purview of the 
nairj. j-Q(3ian Arbitration Act. On behalf of the respondents 

it is contended that the Indian Arbitration Act will not 
apply to submissions or arbitrations where there are 
five arbitrators as in the present case, i.e., more arbitra­
tors than one contemplated by sections 8 and 9 of the 
Act and that, even if the Act applies, the City Civil 
Court has jurisdiction as it is directed under the 
Madras City Civil Court Act (V II of 1892), to take 
cognizance of all suits triable on the Original Side of 
the High Court, provided the value of the suit does not 
exceed Rs. 2,500, and provided further that the suit does 
not relate to Probate, Matrimonial and Insolvency pro­
ceedings. It is admitted that the present case falls 
within these provisions of the Madras City Civil Court 
Act.

On the above argaments, two questions arise for 
consideration : ( i) Whether the jurisdiction to deter­
mine the subject-matter submitted to arbitration in 
the present case lies exclusively with the High Court,
(2) if so, is the City Civil Court vested with that juris­
diction under the Madras City Civil Court Act ? As 
we shall presently show, in the view that we take of this 
case, it is not necessary to express any definite opinion 
on the second question.

Under the Indian Law, reference to arbitration is 
governed by the provisions of the Code of Civil Pro­
cedure and the Indian Arbitration Act (Act IX  of 
1899). Under section 89, clause (1) of the Civil Pro­
cedure Code,

Save in so fax as ia otherwise provided by the Indian 
Arbitration Act, 1899^ or by any other law for the time being
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in force, all references to arbitration^ whether by an order in a 
suit or otherwissj and all proceedings theretindeTj shall be ®. 
goyerned by the provisions contained in the Second Schedule/'’

(Section 3 of Act IX  of 1899 says that sections 523 —  .
M a d h a t a n

to 526 of the Code of Ciyil Procedure, 1882, (paragraphs nair j . 

17, 19 and 20 of Schedule II of the Code of Civil Proce­
dure, 1908) shall nob apply to any submission or 
arbitration to which the provisions of this Act for the 
time being apply. This section excludes those refer­
ences to arbitration to which the provisions o£ the Act 
apply from the operation of paragraphis 17 to 20 of 
the Second Schedule of the Civil Procedure Code.
Section 2 of the Act states—

“ This Act shall apply only in cases where, if the subject- 
matter submitted to arbitration were the subject of a suit_, the 
suit could, whether with leave or otherwise, be instituted in a 
Presidency Town.

According to this section, the A ct would apply to 
an agreement forming the subject-matter of a' reference 
to arbitration only if a suit between the parties with 
respect to that subject-matter could be instituted in a 
Presidency Town. Section 4 of the Act states that 
“  the Court ” referred to in the Act in the Presidency 
towns is the High Court. In the present case it is clear 
that if a suit is instituted by the parties with reference 
to the subject of arbitration, i.e., the division of their 
family property, that suit will have to be instituted at 
Madras, and therefore, under sections 2 and 4 of the 
Act, the High Court will be the Court having jurisdic­
tion to determine the reference to arbitration. This is 
the argument of the appellant. Ttie respondents meet 
this argument by saying that the plaintiff in order to 
succeed in his contention should, besides showing that 
his case falls within section 2 of the Act, also show 
that the provisions of tlie Act would apply to the 
submission or arbitration in question. This argument
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S fA ? special reference to section 3 of the Act and is put 
in tliis way : Havinar regard to that section, only those

Sarangapani . . .
chbtti, submissions, i.e., written agreements to submit present

Madsavan or future differences to arbitration, whether an arbitra-
Naie  J

tor is named therein or not, [see section 4 (&)], to which 
the provisions of the Indian Arbitration Act will apply, 
will be exempt from the operation of the Code of Civil 
Procedure ; in other words, if any of the provisions 
embodied in any section of the Arbitration Act will not 
apply to a submission ” , then that submission ”  
will be governed by the rules of the Code of Civil Pro­
cedure. In this case, as one of the panohayatdars has 
refused to act, it is conceded that without resorting to 
sections 8 or 9,— if these sections will apply— his vacancy 
cannot be filled up and that relief cannot be given to 
the plaintiff. The respondent proceeds to show that 
sections 8 and 9 of the Indian Arbitration Act will not 
apply to a submission like the present one wherein the 
dispute is referred to the arbitration of five pauchayat- 
dars as those sections will apply only to cases where there 
is a single arbitrator or but two arbitrators In 
support of his interpretation of sections 8 and 9 of the 
Act, Gopaiji Kuverji v. Morarji Jeram(l) is relied on. 
If this argument is accepted, it will follow that the
question of the application of the Act should be consi­
dered with reference to both sections 2 and 8, and that 
if any of the sections of the Act will not apply in the 
matter of any submission, then despite the fact that a 
suit in respect of its subject-matter if instituted will 
undoubtedly lie in the High Court, the provisions of 
the Code of Civil Procedure will become applicable and 
the City Civil Court will have exclusive jurisdiction to 
deal with the matter.
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We will now proceed to see how far this argument 
of tKe respondent can be accepted. Section 8 of the 
Indian Arbitration Act deals with the power of the cumn.
Court in certain cases to appoint an arbitrator, umpire madhavan 
or a third arbitrator. Section 9 of the Act deals with 
the power which the parties hay© in certain cases to 
supply the vacancy. I do not think it is necessary for 
deciding this case to deal at length with the scope of 
the provisions of these two sections, as I  am prepared 
to accept the reasoning of the learned Judges in Gopalji 
Kuverji v. Morarji Jeram{l), in which the question is 
discussed elaborately. In that case, strongly relied on 
by the respondent, it was held by S c o t t  G.J. and 
H a y w a r d  J. reversing the judgment of M a r t e n  J. 
that, in a case of submission to three named arbitrators 
all of them after acting having declined to proceed any 
further, the Court had no jurisdiction to appoint fresh 
arbitrators in their place under the Indian Arbitration 
Act, Generally stated, following the decisions in In re 
Smith ^ Service and Nelson ^ Sons(2), and Manchester 
Ship Canal Company v. S. Pearson ^ Son, Li7nited{S'), 
under the English Arbitration Act, the learned 
Judges adopted the view that sections 8 and 9 would 
apply only to cases where there is a single arbi­
trator or but two arbitrators. According to this 
decision J these sections will not apply to the present 
case as the agreement in question refers the matter 
in dispute to five panchayatdars, and therefore, if 
the respondent’s argument is correct, it would follow 
that the provisions of the Code of Civil Procedure 
are not excluded under section 3 of the Act and; 
the City Civil Court must be held to have exclusive 
jurisdiction to deal with the matter. The appellants

(1) (193 9) I.L.R, 43 Bom, 809. (2) (1890; 25 Q.BJD, 545.
(3) fl900] a Q.B. 606.
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S ma?  argue that tliis decision is wrong and rely on
SAaANGAPVNi Trading Company v. Siemem (India)^

^ketii. Lid.{l). Sections 8 and 9 o£ tlie Indian Act correspond
Madhavan to sections 4 and 5 of the English Arbitration Act

. which correspond to clauses 12 and 13 of the Oommon 
Law Procedure Act of 1854. So far as I can see, 
though there is some variation in the wording of 
sections 6 and 6 of the English Arbitration Act from 
the wording of the correspondiog section of the Oom­
mon Law Procedure Act, the purport of the sections 
remains exactly the same. In my view there is no 
support for the view of G k o sis  J. that the wording of 
sections 5 and 6 of the English Arbitration Act would 
make them applicable to cases of three arbitrators, 
cases to which admittedly sections 12 and 13 of the 
Common Law Procedure Act would not apply. In this 
connection, it may be observed that In re Smith ^ 
Service and Nelson ^ Sons(2), relied on by the learned. 
Judges of the Bombay High Court, was decided after 
the passing of the English Act of 1889, and under it 
it was held that—

where an agreement to refer disputes to arbitration pro­
vides for a reference to three arbitrators, one to be appointed 
by each of the parties, and the third “ by the two so 
appointed, and one of the parties refuses to appoint an 
arbitrator, the Court has no power under or apart from the 
Arbitration Act, 1889, to order him to do

■ In that case, L in d l e y  L.J. made the following 
observations;—

“  It certainly looks like a blot in the Act, that by reason 
of there being no provision as to three arbitrators, as distin­
guished from two arbitrators and an umpire, sections 4, 5 and 
6 do not apply j but we cannot help that.

This so-called blot in the English Act was cured 
in England by the enactment of the Administration of
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Justice Act of 1925, 10 and 11 Geo. V , c. 81.
This would stow that the Legislature thought that the 
interpretation of sections 6 and 6 of the English Act ch^i. 
adopted by the learned Judges in In re Smith ^ Service. Maohatan 
and Nelson Bons(l) was correct. The blot in 
the Indian enactment has not been cured by the Indian 
Legislature as was done by the English Legislature 
with reference to the English Act. Haring regard to 
these considerations it seems to me that the interpreta­
tion of the learned Judges in Gopalji Kuverji v. Morarji 
Jevam{2) of sections 8 and 9 of the Indian Arbitration 
Act is amply supported by the EngUah authorities. The 
subsequent decision of the Bombay High Court, In fe 
Bahaldas Ehemchand{S), in no way conflicts with the 
prior decision in Gopalji Kuverji v. Morarji Jeram{2). 
MacJdntosh ^ Co. v. Scindia Steam Navigatiorh Co., Ltd.(4) 
shows that—

wheie the parties agree to refer their disputes to arbi­
tration •without the intervention of the Oourt̂  no suit having 
been brought in respect of those dispntesj the Oonrt has 
no power to order the issue of a commission for the exam­
ination of witnesses in the arbitration

Though I agree thus far with the respondent’s con­
tention that the provisions of sections 8 and 9 of the 
Indian Arbitration Act do not apply to a case of five 
panchayatdars like the present one, it does not Pieces- 
sm'ily follow from this conclusion that the Indian 
Arbitration Act will not apply to the present case.
The very case so strongly relied on by the respondeat^
Gopalji Kuverji v- Morarji J’eram(2), supports this posi­
tion. As observed by Soott O.J. (see page 831} ‘ ‘ the 
Act does not attempt to provide for ©very case” s 
and H ayw aed  J. points out that, though reference

(1) (1890) as Q.B.D. S4S. (2) (1919) 43 Bom. 809.
(8) (1919) I.L .R , 4B Bom. 1, (4<) (1923) LL.R. 47 Bom. §50,
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K0NTHI three named arbitrators is not included within the Ammal
s RANGAPANi Particular provisions of sections 8 and 9, they might 

Phetti. fall within the provisions of the other sections inolud- 
Madhavan ing section 19 of the Indian Arbitration Act. In 

this connection attention may also be drawn to the 
observations of V a u g h an W il l ia m s  L.J, in Manchester 
Ship Oanal Gempany v. S. Pearson ^ Son̂  Limite,d{l)^ 
wMoh show that the English Arbitration Act would 
govern a submission to arbitration even though the 
reference is to three arbitrators. The concliision is, 
therefore, clear that, though sections 8 and 9 of the 
Indian Arbitration Act -will not apply to the present 
case, still the case will fall under the purview of the Act, 
though the parties are left without any remedy under 
the Act. This blot in the Act will not, in my opinion, 
make the Act inapplicable to a case though reference 
is made in it to five Panchayatdars. Two inferences 
follow from this conclusion; (1) that section 3 cannot 
be used in the manner suggested by the appellant to 
limit the scope of section 2, that section H simply means 
that in cases governed by the Indian Arbitration Act, 
the operation of the provisions of the Code of Civil 
Procedure mentioned in it is excluded, that the ref­
erence to arbitration in the present case is not gov­
erned by the provisions of the Code of Civil Procedure 
and is not therefore within the exclusive jurisdiction 
of the City Civil Court and (2) that section 2 read 
with section 4 vests the jurisdiction to deal with the 
present reference exclusively in the High Court, but 
that the High Court, in the light of the foregoing obser­
vations, must be held to be unable to give the relief 
asked for by the plaintiff under section 8 or 9 of the 
Act, as, according to our interpretation, tbese sections
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cannot be aoplied to oases wherein the reference is made Kostbi ̂ AMItfATi
to five panchayatdars. This disability is certainly a v,

, Saeangapani
blot 111 the Act j but it must remaia so tiJl it is cured o h e t t i .- 

by th© L/egislsiturG. ■ mabhavan
It is conceded that, if the High Court cannot inter- 

fere in the present case, then, the City Civil Court which, 
according to the respondent, is directed to deal with 
the matter, is also helpless, and therefore the second 
question raised in this appeal as regards the jurisdic­
tion of the City Civil Court under the Code of Civil 
Procedure need not be decided.

Having regard to my view that the relief asked for 
cannot be given to the plaintiff under section 8 or 9 of 
the Act, we must set aside the order of the lower Court.
In the result the plaintiff’s suit will be dismissed. In 
the circumstances, we make no order as to costs.

No special order is necessary in the Civil Revision 
Petition.

Cornish J.— I agree. In my opinion the Arbitra- cobkish j. 
tion Act governs the submission to arbitration in the 
case before us. If that be so, section 17 of the Second 
Schedule of the Civil Procedure Code has no operation; 
and it follows that the order of the Judge of the City 
Civil Court purporting to be made under that section was 
without jurisdiction and should be set aside. Section 2 
of the Arbitration Act states that subject to the provi­
sions of section 23 (which are not material here) the 
Act shall apply only in cases where, if the subject-matter 
submitted to arbitration were the subject of a suit  ̂ the 
suit could be instituted in the Presidency Town. 
Admittedly, a suit in respect of the subject-matter of 
the submission in this case could have been instituted 
in the Presidency Town. Then section 3 of the Arbi­
tration Act provides that sections 623 to 526 of 
the Code of Civil Procedurej 1882, corresponding to
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amma?  paragraphs 17, 19, 20 and 21 of Sobeclule II of tlie Code
of Civil Procedure, 1908—

SABAN&A.PANI
. C h e t t i .  ‘‘‘ shall not apply to any submission, or arbitration to

CoEio^ J. wliicli the proyision.3 of this Act for the time being apply

The meaning of this is, clearly, that when the 
Arbitration Act governs a snbmLssion, the operation of 
the specified sections of the Civil Procedure Code is 
excluded. This exclusion is recognized by section 89 
of the Code of Civil Procedure, which says —

“ Save in so far a8 is otherwise provided by the Indian 
Arbitration Act, 1889_, all references to arbitration whether by 
an order in a suit or otherwise  ̂ and all proceedings thereiiuder  ̂
shall be governed by the provisions in the Second Schedule ;

and this must mean that the provisions of the Second 
Schedule shall apply to an arbitration except when 
the Arbitration Act says that they shall not. But the 
contention is that the Arbitration Act has no applica­
tion when, as in the case before us, the submission is to 
more arbitrators than are contemplated by sections 8 
and 9 of the Act. It is established by In re Smith ^  
Service and Nelson ^ 8ons(l), Manchester Ship Oanal 
Gomfany v. 8. Pearson ^ 8 on, Limited(2) and Gopalji 
Kuverji v. Momrji Jeram{3) that the power given to the 
Court by sections 6 and 6 of the English Act, and by the 
identical sections 8 and 9 of the Indian Act, is confined 
to cases where there is a single arbitrator or but two 
arbitrators; see the judgment of A. L. S mith L.J. in 
Manchester 8hip Ganal Gompany v. 8. Pearson ^ So7i, 
Limited{2). But these authorities do not, nor do the 
later authorities In re Babaldati Khe7nchand(4i) and 
Mackintosh Sf Go. v. 8cindia Steam Navigation Oo., Ltd.{h), 
in my opinion, support the argument that a submission 
ceases to be governed by the Arbitration Act by reason

(1) (1800) 25 Q.B.D. 545. (2) [1900] 2 Q .B . 606.
(3) (1919) I.L.ft. 43 Bom. 809. (4) (1919) I.L .R , 45 Bom, 1.

(5) (1922) I.L .E , 47 Bom. 250,
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of tKe sabmission beiuff to titree or more arbitrators, kpnthi
® . A mmal

On the contrary tliat proposition  appears to be n egatived   ̂ v̂.

by tlie Judgment of V aughan  W illiam s L.J. in Man- oheth. 
Chester Ship Ganal Company v. 8. Pearson ^ Son̂  Limited cobnish j. 
(1), where lie said—

In tLe report of In re Smith a,nA Service(_2] tKe 
judgiQents^ in whicli it is said tKat sections 4̂  5 and 6 [these 
sections corresponding to sections 19  ̂ 8 and 9 of the Indian 
Act] did not apply^ must be xead by tlie light of the 
argmnent fox the appellants. It is there said that section 4 
had ,no application to that case  ̂ because no legal proceedings 
had been taken. It is plain from this that when the learned 
Lords Justices said that section 4 did not applyj it was not 
meant that this was because it was a case of reference to three 
arbitrators, bat only because no legal proceedings had been 
commenced/^

In short, it was pointed out that the Arbitration 
Act was not rendered inapplicable to a submission 
because in a particular instance the powers given to the 
Court by the Act were unavailing.

On the question which was raised by Mr. Sesha 
Ayyaugar, whether the definition of Court ” in sec­
tion 4 of the Arbitration Act is to be taken as indi­
cating another exception to the jurisdiction conferred 
on the City Civil Court by section 3 of the Madras 
City Civil Court Act (VII of 1892), I do not think it 
is necessary to give a decision, for it is obvious that 
if the High Court has no power under section 8 or 
9 of the Arbitration Act to make an appointment of an 
arbitrator when the reference is to five arbitrators, the 
City Civil (]ourt has no such power.

For these reasons, I  agree that the appeal should 
succeed and be allowed,

Q.R.
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