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APPELLATE CIVIL.

Before M r. Justice Tottenham and  M r. Justioe N u rris .

S A L A .M A I  H O SSE IN  a n d  a n o t h e r  ( D e f e n d a n t s ) » .  L tJO K H I RAM _
( I ’LA INTlJfi1, ) *

Oivil Procedure Oode (A ct X I V  o f  1882), s. 266, proviso, ol. I.— A ttachm ent
o f  m onthly allowance.

A heritable right: to reoeire a carfciun monthly alloivimoa orig inally  Assigned 
in lira of n share of lauded property is not n mere righ t to  miiintenanoa or 
anything else exempted by the  proviso to s. 266 of the Civil Procedure Code, 
and is saleable in  execution o f  a decree.

T h is  w as a  su it upon a  bond for tlie sum  o f R s . 3,000 with 
interest. One of tlie condition of th e  bond was as follows :—

“  T, S aliunat Hossein, m ortgaged and  hypothecated tbe  allow ­
ance of Its . 100, which, on account o f  the  inheritance of B ibi 
Fasihunnissa Begum , the late wife o f m ine, is paid to  me, S alam at 
Hossein, in  lieu of m y r ig h t to the e sta te , m outh b y  m on th  from  
the deorhi of K h u g ra . *  *  *  *  I  again pledge the  sam e,”  
&c., &o. The plain tiff sough t to  enforce a  lien on the  m on th ly  
allowance secured to him  b y  tlie  boud. T he S ubord ina te  Ju d g e  
gave him  a decree for tb e  rea liza tion  o f the am oun t by tbe sale 
of the m ortgaged p ro p erty .

The defendant appealed to the  H ig h  C o u rt

M r. I i .  E .  T to ida le  (w ith  h im  M unsh i M oJiam ed T u m f )  fo r  
the appellants, contended, as i t  had been iu the C ourt below, 
tlmfc the r ig h t to receive the allowance was no t p roperty  which 
could be seized in execution uuder s. 2 6 6  of the Code o f  Civil 
Procedure.

M r. C. G regory  and Baboo N ilm a d h u b  B ose for the responden t.

The judgm en t of th e  H ig h  O ourt was delivered by

Tottenham, J . — T he only question laid  before us in th is appeal 
is whether or no t the r ig h t to  receive a  certa in  m onthly allowance is 
seizable and saleable iu  execution of a deoree. T he appe llan t, Sala-
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m at Hossein, wlio is tlie party entitled to tlie allowance, mortgaged 
ifc under a  bond executed by himself and other persons to the plain­
tiff respondent in consideration of a loan advanoed by the latter. 
The decree provides for tlia realization of the am ount due by the 
sale in the first place of the m ortgaged property.

I t  is contended that the right to reoeive the allowance is not 
property which can be seized ia  execution under s. 266 of the Code 
of Civil Procedure. I t  seems to  us that, under the circumstances, 
it  is saleable, for ifc is shown to be a heritable r ig h t derived by the 
appellant from his deceased wife to whom it was assigned iu lieu 
of her share of lauded property. I t  is thus uot a  mere righ t to 
maintenance, uor anything else exempted by the  proviso to s. 266 ; 
and as the appellant himself m ortgaged i t  with a  stipulation that 
i t  Bhould, if necessary, be sold for the  liquidation of his debt, it  
does no t lie in  his mouth to deny that i t  can bo seized and 
sold. H is pleader has relied upon the oase of N ilh m to  D ey v. 
H arrosoondem  D osses (1) in  w,hich a question arose as to 
the attachm ent of malihana  payable by. the  Collector to the 
judgment-debtor. B ut in  th a t case i t  was nob ruled th a t the 
righ t to  m alikana  could uot he sold j but only th a t the attachment 
was no t sufficiently  made by the mere issue of a  notice to the 
Collector under s. 287 of Act V I I I  of 1859. The case does not 
help the  appellants before ns. W e grauted time to enable.the 
parties to come, if  possible, to an amicable settlem ent, bnt they 
have found i t  impossible to do s o ; and we do uot see oar way to 
impose terms on the plaintiff or to  stay execution. The appenl 
m ust be dismissed w ith costs.

A ppea l d ism issed ,

(I) I .  L. R. 3 Oftlo., 414,


