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is that, where a person who was not the former owner
of a company is found to be owning that company In ivcoserix,
Mwaaa
the year of assessmeunt, that pevson is to he aszessed, 2,
N Pesy & Co,
That is not only a convenient course bub seems to 1€ 3y ,opas,
to be a just one. Upor whom the burden is ultimately o, < o
to fall is 2 matter of arrangement between the vendor
company and the purchaser company. Taking this
view, in my opinion, cur answer to the question referred
must be that the new company is the successzor of the
petitioners. Costs to the Commissioner hs.
Ranmsay J.—1 agree.
Corxisu J.—1 agree.

i

Attorneys for assessees : Ning and Partridge.
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APPELLATE CIVIL.

Before Sir Owen Beasley Kt., Chief Justice,
and Mr. Justice Curgenven.

POORNANANTHACHI (Penriover v Crvin MISOELLANEOUS 1032,
PEririon No. 1494 or 1931), Perirrones, February 8.

Y.

T. S. GOPALASWAMI ODAYAR, axp rweLVE Oo1HERS (RES-
roNpENTS IN Crvin Miscerpaneous Perition No. 1404
or 1981), REsroxpeNTts.™

Code of Civil Procedure (Act Vof 1908), 0. XLV, r. 7, as umended
by Act XXVI of 1920, sec. 8—Time for furnishing secu-
rity—Euatension—Power of High Cowrt—Judicial Com-~
mittee Rules (1920), r. 9—Inability to raise funds—If a
ground for extension.

The High Court has no power to extend the time for furnish-
ing security beyond the time set out in Order XLV, rule 7, of the

* Civil Miscellnnpous Petition No,|8139 of 1981,
63-4 ‘
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Code of Civil Procedure and no different effect is produced by
rule O of the Privy Council Rules.

Nilkanth Balwant v. Vidya Navsinhe Bharati, (1927) LL.R.

51 Bom. 480 {F.B.), dissented from.

Purrrion under rule Y of the new Judicial Committee
Rules praying that in the eircumstances stated in the
affidavit fled therewith, the High Court will be pleased
to extend the time by two months for furnishing secu~
rity in the appeal sought, in Civil Miscellaneous Petition
No. 1494 of 1931, to be preferred to His Majesty in
Council against the decrese of the High Court in Appeal
No. 411 of 1925 preferred to the High Court against
the decree of the Court of the Subordinate Judge of
Kumbakonam in Original Suit No. 22 of 1924.

V. . Srinivasa dyyangar for T. V. Bamanatha Ayyar
for petitioner. '

K. N, Erishnaswami Ayyongar, 8. Panchanadha
Mudaliyar and S. Romanujam for fifth respondent.

N. A. Krishnn Ayyar for first respondent.

M, Ruivpanatha Sastri for second respondent.

K. V. Evishnaswaini Ayyar and 1. B. Srinivasan for
sixth respondent.

8. V. Venugopala Achari for eighth respondent.

k. Gopalaswona Ayyangar and K. 8. Desikan for ninth
aud eleventh respondents,

8. Veulatesa Ayyangar for tenth respondent.

The other respondents were unrepresented.

Cur. ade. vult.
ORDER,

Beaswuy C.J.—This is an application for an extension
of time by two months for furnishing security for costs.
Leave to appeal to the Privy Council was granted on
the 16th October 1931 and the petitioner was directed
under Order XLV, rule7, of the Code of Qivil Procedure
to furnish security for costs of the respondents within
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six weeks from the date of the granting of the certi- roorwax-
ANTHACHI

ficate. The last day for furnishing security was the = .
27th November 1981. By that date the petitioner had o
been unable to furnish the security and on the 80th Opavas.
November 1931 she presented this petition praying for Brastev CJ.
an extension of time by two months.

The petition is supported by the affidavit of the
kariasthan of the petitioner. The two reasons for the
granting of the petition set out in that affidavit are
(1) the inability of the petitioner to furnish the security
owing to her difficulty in getting the necessary funds
and (2) because the petitioner is an old widow and for
the two months previous to the presentation of the
petition had been ill and confined to her bed. With
regard to the former reason, it is stated that the sum
awarded by the appellate Court to the petitioner for her
maintenance, namely, Rs. 175 per mensem, is hardly
sufficient for her maintenance and that the sum of
Rs. 2,500 which she drew from the lower Court was
utilized to pay off sundry creditors and that with the
strictest economy she had only been able to save
Rs. 1,500 and had not been able to raise the balance,
Rs. 3,000, of the amount of the security ordered. It is
also stated on her behalf that, after this petition was
filed, . her Advocate tendered to the Registrar the full
amount of the security ordered but that, as the time for
furnishing it had expired, the Registrar refused to
receive it and that the money is now in the hands of her
Advocate awaiting the disposal of the petition. The
agent of the guardian of the minor fifth resppndent has
put in a counter-affidavit in which it is denied that the
petitioner bad been ill and confined to her bed for two
months and the deponent states that he had occasion to
meet her during the time when it is alleged she was ill
and that she was in good health. It is also stated that
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the petitioner drew frow the receiverin the lower Court,
Rs. 10,019-11-0, under the order of that Court, dated
the 11th November 1930, and that the allegation that
she discharged debts 18 false. It 1s also pointed out
that the judgment of the High Court in the appeal was
delivered on the 1st May 1930, that the application for
leave to appeal to the Privy Council was filed on the
ond December 1930 and that leave to appeal was
granted on the 16th Ostober 1931. It is also stated
that, when leave was applied for, it was claimed for the
petitioner that, as the decree of this Court reversed the
decree of the lower Court and the value of the appeal
was more than Rs. 10,000, she was entitled to leave as
of right. It is also alleged that the application for leave
to appeal was really a move to obstruct the final decree
proceedings of the lower Court and that the real object
was to get a stay of the decree of this Court. No stay
was obtained, however, and the partition and division
of the property was proceeded with, In an affidavit, in
reply to thig eounter-affidavit, sworn to by the petitioner
she denies the allegation in the counter-atfidavit that
she was in good health and further states that the
money received by her from the lower Counrt was in fact
uged for other necessary purposes, namely, payment of
debts ineurred for her maintenance for several years
and the expenses of the litigation,

Taking the matters deposed to in thess affidavits it
seems to me clear that this petition must fail upon the
merits and that no extension of time should be granted
to the petitioner. With regard to the petitioner’s
alleged ill-health, she has made no attempt, and none
h.as been made on her behalf, to substantiate thig allega-
.tmn. She merely contents herself with repeating it
in her reply-affidavit. There is no certificate by her
medical attendant, if she had one, and she does not even
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state that she had. Nor is there any affidavit by any pooexas-
independent person in support of her allegation. With AT
regard to her inability to raise the necessary funds, that GJrAk

BWANMT
is not a ground, in my view, for granting an extension OPATA

of time particularly after such a long time has elapsed Brstey O,
since the decree; and it has been held in 2 number of

cases that this alleged reason is not sufficient, to justify

any extension of time for furnishing such security. In

my view, therefore, on the facts, this petition must be
dismissed.

Apart from the merits, the question whether the
High Court has the power to extend the time for
furnishing security beyond the time set out in Order
XLV, rule 7, was very fully argued ; and in view of
some recent decisions of this High Court and one in
Bombay which are in conflict with other decisions of
this High Court and other High Courts, in my view, it
is most desirable that any doubt that there may be
should be finally removed and that this matter should
receive the consideration of a Full Bench on the next
occasion on which this question arises. In view of our
rejection of this petition on the merits, I do not think
it necessary to do what I at first thought should be done.
Nevertheless, T feel bound to express the opinion that
the decisions of this High Court taking the view that
the High Court has the power to grant extensions of
time are wrong, and that the decision of OrprinLp and
Ranusam JJ., Nagireddi v. Saki Reddi(1), holding
that the High Court hag no power to extend the timeis
right. Turning to the decisions expressing the opposite
view, we have the decision of Raumsay and MApmAvaN
Naiw JJ. in Kilarw Ramakotiah v. Dharmabhotla
Subramanyam and others in Civil Miscellaneous Petition
No. 4993 of 1931, following a decision of ReirLy and

(1) (1922) 18 L.W. 29.
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ANANTARRISHNA AYYAR JJ., in Ramakrishna Ayyar v.
Parameswara Ayyar in Civil Miscellaneous Petition
No. 3644 of 1931, an unreported case, which followed
the decision in Nilkanth DPalwant v. Vidya Narsinha
Bharati(1), in which they held that the High Court
has power to grant extensions of time, and accord-
ingly extended the time for furnishing security for
costs. In the latter case two previous applications
for extension of time appear to have been made but
were rejected, but on the third occasion the attention
of the Court was drawn to the decision of the Bombay
High Court, and it was followed, and an extension of
time given. Nilkanth Balwant v. Vidya Narsinha
Bharati(1l) is a decision of a Full Bench and was in
consequence of a difference of opinion between Suam J.
and Fawcerr J.; Suam J. was of the opinion that the
High Court bhad such power and Fawcerr J, took
the contrary view., The Full Bench consisting of
Martexn C.J. and Cromp and Parxar JJ. adopted the
view of the former. In the opinion of Martun C.J.
the High Court has the power to extend the time
because there is no express penalty provided by Order
XLV, rule 7, for failure to furnish the security and it
is therefore in contrast with Order XLV, rules 10 and
11. Heis further of the opinion that rule 9 of the
Privy Council Rules is in conflict with Order XLV,
rule 7, because upon a construction of it the High
Court has power to extend the time. Rule 9 is as
follows :-—

““ Where an appellant, having obtained =& ocertificate for
the admission of an appeal, fails to furnish the security or make
the deposit required (or apply with due diligence to the Court
for an order admitting the appeal) the Court may, on its own
motion or on an application in that behalf made by the respon-
dent, cancel the certificate for the admission of the appeal, and

(1) (1927) LL.R. 51 Bom. 430 (F.B.).



VOL. LV MADRAS SERIES 841

may give such directions us to the costs of the appeal, and the
security entered into by the appellant as the Court shall think
fit, or make such further or other order in the premises, as in
the opinion of the Court the justice of the case requires.”

With all respect to the opizion of Marwux C.J.
I do not think rale @ of the Privy Council Rules 13 in
conflict with Order XLV, rule 7, because the latter
rule does provide for a further extended peried pot
exceeding zixiy days upon cause heing shown to the
Court. Suppose, therefors, :l.c nizety days from the
date of the decree have passed without security beiny
furnished ; rule 9 of the Privy Couancil Rules, it seems
to me, gives nothing more than the right to cancel the
certificate or, if it can be rend as giving the Court any
power to extend the time, then, if good canse is shown,
to extend the time for furnishing the security, provided
the extended time does not exceal sixty days. In any
event, if, as it appears o me, Order XLV, rule 7, does
not entitle the High Court to extend the time beyond
that which is provided in the rule, I do’ not imagina
that it was intended in rule 9 of the Privy Coancil
Rules which were to take effect from the same date as
the amended rule 7 of Order XLV to have any different
effect. Rule 7 of Order XLV was amended in order to
put an end to the great delay in appeals to the Privy
Council reaching the Privy Council. Under the old
rule, the appellant had six months in which to furnish
the security from the date of the decree or six weeks
from the date of the grant of the certificate, whichever
was the later date. In ovder to expedite the hearing
of Privy Council appeals and to remove one serious
cause of delay, the six months’ period was cut down to
ninety days and rule 7 was amended by substituting
the following words

“ ninety days or such further period, not exceeding smty
days, as the Cour: may, npon cause shown, allow.”

PoorNane

ANTHACHT
Y.

UDAYAR,

Brasney C.J.
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In my view, it was not intended by this amendment
that the High Court should, for reasons appearing
cogent, further extend that period of sixty days, having
regard to the fact that in the rule it is thus expressed,
“not excesling sixty days”. Ib is quite true thab
ander the old rule it was held that the High Court had
power to extend the period. But in view of the very
definite alteration of the rule, I cannot bring myself to
suppose that the High Court has any power to grant
further extensions. When the case in Nilkanth Bolwant
v. Vidya Narsinha PBharati(l) went to the Privy

Couucil the appeal was decided in favour of the appel-

lant. Their Lordships do not make any reference in
the judgment of the Board to the extension of time
granted for furnishing security by the Bombay High
Court ; nor was the power of the Bombay High Court
to do so questioned in the argument. The fact that no
exception was taken by she Privy Council to the
extension of time has been taken by REmry and
Awanrareisuns Avyar JJ. as significant, but, with all
respect, the Privy Council never considered the point
and it may well be that the point was never taken by
the respondent because the Privy Council itself has
power to extend the time, however limited the power of
the Indian High Courts may be. And it may well be
that, all the heavy costs of that appeal having been
inearred, it was thought that the Privy Council would
excuse the delay even if the Bombay High Court had no
power to extend the time.

Ram Dhan v. Prag Narain(2), Joti Prasad v. Harkesh
Singh(8), J. N, Surty (Receiver) v. T. 8. Chettyar Firm(4),
flamani Ranjan v. Dwrga Dutt(5) and Kamala Kante

(1) (1927) LL.R. 51 Bom, 430 (F.B.).  (2) (1921) LL.R, 4¢ All, 218.
(3) (1928) 26 4.L.J, 433, (4) (1926) I1.L.R. 4 Rang. 285, 268.
(5) A.LR, 1927 Pat, 330,
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v. Bindhuwmukhi{1) were referred to and it has been held Poorxax.
. - v . . ANTHACEL
in all these casges that the High Court has no discretion »

v,

- . 4, . GoraLa-
under Order XLV, rule 7, to extend the period for ~gyun

furnishing security beyond that laid down in the rule, ©7*™™
Tt is quite true that in none of those enses was the effecp Brester 0.
of rule 9 of the Privy Counncil Ruales considered ; but as
already stated, in my view, rule 9 does not have the
effect given to it in Nilhanth Bualiwant v. Vidyr Nar-
sinha Bharati(2). I think forvther that rule 9 ohyiously
has reference to the procedure in Order XLV, rule 7,
and this is also clear from rule 10 which is as follows :—
“An applicant whose appeal has been admitted shall
prosecute his appeal in accordance with the rules for the time
being regulating the general practice and procedure in appeals
to His Majesty in Couneil.”

In my opinion, rule 9 of the Privy Council Rules
and Order XLV, rule 7, are parts of the same scheme.
Quite apart, therefore, from the merits of this case, in
my opinion, this petition for an extension of time should
be rejected, because the High Court has no power to
extend the time beyond that specified in Order XLV,
rule 7. This petition must be dismissed with costs of
the respondents, one set, and the certificate, dated 16th
October 1931, granted in Civil Miscellaneous Petition
No. 1494 of 19381, cancelled.

CuoreenveN J.—The question whether this Court has qureesvena.
unlimited discretion to extend the time for furnishing
security in appeals to the Privy Council resolves itself
into the two questions: (1) what is the meaning of
Order XLV, rale 7, Civil Procedure Code, read by
itsklf, and (2) if by itself it would limit the discretion
to grant time, is it overridden by rule 9 of the new
Judicial Committee Rules? The former of these ques-
tions has received an almost uniform answer at the

(1) AR, 1929 Pat. 431, (2) (1927) LL.R. 51 Bom, 430 (F.B.).
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hands of those Benclies which have considered it. The
Allahabad High Court in R Dhan v. Prag Narain(l)
Las drauwn attention to the very careful drafting of the
amended Order NLV, rule 7, and has concluded that
oumsenvis I 4he peal meaning and intended effect is to curtail and
hmit the discretion of the Courd to granting an exten-
sion up te the sixty days which the rale lays down as
the maximum extension permissible.  In particular the

learned Judges rejsct an argument which has since
been resorted to before us, thay, whereas a limib 18 seb
to any extension allowed of the period of ninety days
from decree, no such limit 1s set to the period of six
weeks from the grant of certificate. It is sought to
take advantage of the absence of any such limit in
order to attach to the latter period some such addition
ag “or such further period as the Court may upon
cause shown allow ”, so that whils the Court cannot
indefinitely extend the time reckoned from the decree,
it con always extend it reckoned from the certificate.
SQuch a construction must, I think, clearly be held
untenwhle in eages where the six weeks from certificate
expires before the ninety ples sixty days from decreo;
becagze it i3 not reasonable that extension should be
made to the period which first expires. Bub whabever
the cirewmatances, I think that it 13 difficult to escape
fpom the view taken in the Allahabad case under cita-
tion, that to graut an extensiou beyond the period of
six weeks would be to defesat the object and intention of
the amendment. This case was followed in Joti Prasad
v. Hurkesh Stagh(2).  Two other High Courts, those of
Rangoon and Patna, have taken the same view, the
main avgument being that the claim to unfettered dis-
eretivn cn only be justified at the cost of disregarding

(1) (19:1) LL.R. 44 All 218 (2) (3928) 26 A.L.J. 433,
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the words “ not exceeding sixty days ”, which we must Pocavax-
. . ANTHACRE
suppose were deliberately introduced by the amendment

R

of 1020, An opinion to the same effect was expressed epan

by Ouprrzrp and Raypsan JJ, in Nugireldi v. Saki 0™
Reddi(1).  The first dissentient judgment was delivered Cvreesvexd.
by Swuam J. in Nilkanth Baolwant v, Vidpa Navsinha
Blarati{2) in referring the question to a Full
Bench. The learned Judge notices the avgument that

“when the Legislature fixed the possible peried of
extension, the necessary implication is that the further powers
of the Conrt for extending the time were taken away ',
a consideration which, as he says, much influenced
the Judges who decided Eawm Dhan v. Prag Nuiain(3).
But he goes on to express the view that, although in
exercisiny its powers the Court will have regard to the
object of the Legislature, yet

it (the sanendment) cannot he accepted as a ground
for negativing the powers of the Court, which ure us necessary
in the broad interests of justice az it is necessary to avoid and
reduce delays in the interests of justice.”

The only meaning which I can attach to this langu-
age 18, not that there is any doubt as to the intention
of the Legislature in intraiducing the words *such
further period not exceeding sixty days”, but that,
because the Court may think that striet compliance
with them may oceasion hardship, it is ab liberty to
vegard them merely as a general direction to avoid
excessive delays.

“ The provisions of this rule 7,
the learned Judge says,

“are ag directory atter the amendment of the rule by Act
XXVI of 1920 as they were before the Act was passed.”

He finds further support for his position in the
terms of rule 9 of the new Judicial Committee Rules,

(1) (1922) 18 L.W. 29, (2) (1927) LI.R. 51 Bom. 450 (¥.B.).
(8) (1821) LL.R. 44 AN, 216,
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a point to which I will refer presently, Fawcerr J,,
the learned Judge who joined in making the reference,
took the view that the intention of the liegislature was
plain, and that the Courts ought to observe the limits
now laid down. I respectfully concur in the line of
reasoning followed in his judgment. The decision of
the Full Bench expressed by Marreny C.J. leaves open
the question of the effect of the present Order XLV,
rule 7, read by itself. It is based upon a supposed
conflict between that rule and rule 9 of the Privy
Council Rules ; the latter rule, it is said, read by itself,
would allow the Court unlimited discretion to extend
time ; and the provisions of section 112 of the Code of
Civil Procedurs are invoked for liberty to proceed
under rale 9 unconditioned by Order XLV, rule 7.

This is the subject of the second question which
I have framed above, Rule 9 says that the Court may
cancel the certificate if the appellant fails to furnish
the security and the use of the word “may’, it is urged,
shows that, instead of cancelling it upon such failure,
the Court may extend without limit the time fixed for
compliance. I am unable to see how, even upon this
construction, any confliet is thereby created between
the two rules, unless it he conilict that the one rule,
read by itself, might leave the Court free to do some-
thing which the other rule in unmistakable terms
forbids. I doubt very muach whether section 112, Qivil
Procedure Code, ought to be used in order to abrogate
avule having the force of law on the ground that it
sets bounds to a discretion which the Privy Council
Rules leave undefined. Rule 10 of those rules requires
an appellant to prosecute his appeal in accordance with
the rules regulating the general practice and procedure
in Privy Council appeals, among which I suppose are
comprised the rules under the Civil Procedure Code.
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That the amendment to rule 7 was not made without
advertence to the terms of the new Judicial Committee
Rules seems clear from the fact that the amendment and
the Rules came into force on one and the same day ; so
that, without saying with Fawerrr J. that the amen
ment was made at the instance of the Privy Council,
it seems specially incumbent upon the Courts to
recoucile the two, rather than to enlarge their own
powers by seeking to establish a conflict between them.
In Civil Miscellaneons Petition No. 3644 of 1931
Rumwry and Axaxtarrisuya Avvagk JJ. have recently
followed the Bombay Full Bench Case, but I doubt,
with respect, whether the added reason given, that that
case went before the Privy Council which must, from
the silence of the report, be taken to have adopted the
view of the Full Bench, is based upon a justitiable
inference, Nor perhaps is ib quite correct to say that
rule 9 “gives a power”, which cannot thersfore be
restricted by anything in Order XLV of the Code.

I agree accordingly with my lLiord that we have no
power to extend the time in the present case. I agres
too that even if we had the power it would not be a fit
case for its exercise.
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