
is that, wliere a person who was not the forraer owner Coukk- 
of a company is foiiiid to owning that compaDj in ixcome-tax, 
the year of assessment, that person is to be assessed.
That is not only a convenient course but seems to me *b1s?”
to be a Jost one. Upon wliom the biircleii is ultimately 
to fall is a matter of arraiigemeat between, the Tendor 
company and the purchaser company. Takiog this 
view, in my opinion, oar answer to the questioB referred 
must be that the new oompany is the successor of the 
petitioners. Costs to the Commissioner Ks. 250.

Ramesam' J.— I agree.
C orn IS H J .— I  agree.

Attoraeys for assessees •, King and Partriclge,
A.SA\
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APPELLATE CIVIL*

Before Sir Owen Beasley K t., Chief Justice^ 
and Mr. Justice Gurgenven.

P O O R N A N A N T H A O H I  ( P e t it io se b  in  C ivil M isc e lla n e o u s  1932,
PexITION N o . 1494 Ol? 1931)^ PETlirONEE^ February B.

V .

T . S . G O P A L A S W A M I  O D A Y A B ^  a n d  t w e lv e  o t h e r s  (R e s 
p o n d e n ts  m C iv i l  M js c s l la n e o i t s  P e t i t i o n  IŜ o. 1494 

OP 1931); K e sp o ^ jd e n ts .*

Gode o f Civil Frocedure {Act V o f  1908)^ 0. XLVj  r. 7j as amended 
by Act X X V I  o f  1920, see. 8— Time fo r  furnisliijig secu
rity— Extension— Tower o f S igh  Court— Judicial Gom- 
mittee Rules (1920)^ r. ^— Inahility to raise funds— I f  a 
ground for extension.

The High Court has no power to extend the time for furnish
ing security beyond the time set cut in Order X L T , rule 7, of the

* Civil Miscellaaaoaa Poticioa N o,[6139 of 1981.
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Poorsak- Code of Civil Procedure aad no different effect is produced by
A-xi-KACHi Priyy Council Rules.
GopALi- MUccmtli Balwant r. Vidya Narsinha Bharati, (1927) I.L.Pk.
OdIyS. 51 Bom. 430 (F.B.), dissented from.

P e t i t i o n  under rule 9 of the new Judicial Committee 
Rules praying that in the circumstances stated in the 
affidayifc filed therewith, the High Court will be pleased 
to extend the time by two months for furnishing secu
rity in the appeal soughts in Civil Miscellaneous Petition 
Ko. 1494 of 19315 to be preferred to His Majesty in 
Council against the decree of the High Court in Appeal 
No. 411 of 1925 preferred to the High Court against 
the decree of the Court of the Subordinate Judge of 
Kiimbakonam in Original Suit No. 22 of 1924.

V. V, Srin'hasa Ayyangar for T, V. Bamanatha Ayyar 
for petitioner.

K, 8. Krishmsioami Ayyangar, 8. Panchanadha 
Mudaliyar and 8, Uammiujam for fifth respondent.

jV. a . Krishna Ayyar for first respondent.
31, liaiiganatlia Sastri for second respondent.
K. Y. Krishiaswawii Ayyar and T, B. Srinivasan for 

sixth respondent.
6'. Y, Venugopala Achari for eighth respondent.
It. Go-piilaswomii Ayyangaf di,Tid K. 8. Desihan for ninth 

and eleventh respondents.
S. VeulcatesLi Ayyangar for tenth respondent.
The other respondents were unrepresented.

Gut. adv. vult.

OEDER,
seaslet o j, Beaslky C.J.— This is an application for an extension

of time by two months for furnishing security for costs. 
Leave to appeal to the Privy Council was granted on 
the 16th October 1931 and the petitioner was directed 
under Order XLY, rule 7, of the Code of Civil Procedure 
to furnish aecuritj for costs of the respondents within
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six weeks from the date of the granting of the certi- tooenan- 
ficate. The last day for furnishing security was the v. 

27th November 1931. By that date the petitioner had 
been unable to furnish the security and on the 80th 
iS^ovember 1931 she presented this petition praying for c.J.
an extension of time by two months.

The petition is supported by the affidavit of the 
kariasthan of the petitioner. The two reasons for the 
granting of the petition set out in that affidavit are 
(1) th,e inability of the petitioner to furnish the security 
owing to her difficulty in getting the necessary funds 
and (2) bpcanse the petitioner is an old widow and for 
the two months previous to the presentation of the 
petition had been ill and confined to her bed. With 
regard to the former reason, it is stated that the sum 
awarded by the appellate Court to the petitioner for her 
maintenance, namely, Rs. 175 per mensem, is hardly 
sufficient for her maintenance and that the sum of 
Rs. 2,500 which she drew from the lower Court was 
utilized to pay off sundry creditors and that with the 
strictest economy she had only been able to save 
Rs. 1,500 and had not been able to raise the balance,
Rs. 3,000, of the amount of the security ordered. It is 
also stated on her behalf that, after this petition was 
filed,. her Advocate tendered to the Registrar the full 
amount of the security ordered .but that, as the time for 
furnishing it had expired, the Registrar refused to 
receive it and that the money is now in the hands of her 
Advocate awaiting the disposal of the petition. The 
agent of the guardian of the minor fifth respondent has 
put in a counter-affidavit in which it is denied that the 
petitioner had been ill and confined to her bed for two 
months and the deponent states that he had occasion to 
meet her during the time when it is alleged she was ill 
and that she was in good health. It is also stated that
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PooHSAK- tlie petitioner drew from the receiver in-tlie lower Court, 
AXTHAcm I 0 9̂ I 9 _X1 _O5 under tlie order of that Courtj dated 

the 11 til i^OYember 1930, and that the allegation that 
o»^B. discharged debts is false. It is also pointed out

beaslet c j . judgment of the High Court in the appeal was
delivered on the 1st May 1930, that the application for 
leave to appeal to the Privy Council was filed on the 
2nd December 1930 and that leave to appeal was 
granted on the 16th October 1931. It is also stated 
that, when leave was applied for, it was claimed for the 
petitioner that, as the decree of this Court reversed the 
decree of the lower Court and the value of the appeal 
was more than Rs. 10,000, she was entitled to leave as 
of right. It is also alleged that the application for leave 
to appeal was really a move to obstruct the final decree 
proceedings of the lower Court and that the real object 
was to get a stay of the decree of tliis Court. 'Mo stay 
was obtained, howeveij and the partition and division 
of the property was proceeded with. In an affidavit, in 
reply to this counter-affidavit, sworn to by tlie petitioner 
she denies the allegation in the counter-affidavit that 
she was in good health and further states that the 
money received by her from the lower Court was in fact 
used for other necessary purposes^ namely  ̂ payment of 
debts incurred for her maintenance for several years 
and the expenses of the litigation.

Taking the matters deposed to in these affidavits it 
seems to me clear that this petition must fail upon the 
merits and that no extension of time should be granted 
to the petitioner. With regard to the petitioner’s 
alleged ill-health, she has made no attempt, and none 
has been made on her behalf, to substantiate this allega
tion. She merely contents herself with repeating it 
in her reply-affidavit. There is no certificate by her 
medical attendant, if she had onej and she does not even
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state that she had. Î ôr 13 there any affidavit by any poosna??-
independent person in support of her allegation. With * 
regard to lier inabilitj to raise the necessary fonds^tliat 
is not a grouiicl, in m j vieWj for granting an extension 
of time particularly after sacli a long time has elapsed Biusiey o.-J, 
since tlie decree ; and it has been lield in a number of 
cases that this alleged reason is not sufficient, to justify 
any extension of time for furnialiing suoli security. In 
my view, therefore, on the facts, this petition must be 
dismissed.

Apart from the merits, the question whether the 
High Court has the power to extend the time for 
furnishing security beyond the time set out in Order 
X L Y , rule 7, was very fully argued; and in view of 
some recent decisions of this High Court and one in 
Bombay which are in conflict with other decisions of 
this High Court and other High Courts, in my view, it 
is most desirable that any doubt that there may be 
should be finally removed and that this matter should 
receive the consideration of a Full Bench on the next 
occasion on which this question arises. In view of our 
rejection of this petition on the merits, I do not think 
it necessary to do what I at first thought should be done. 
Nevertheless, I feel bound to express the opinion that 
the decisions of this High Court taking the view that 
the High Court has the power to grant extensions of 
time are wrong, and that the decision of O ld fie ld  and 
Ramesam JJ., Nagireddi v. Said Beddi{l)^ holding 
that the High Court has no power to extend the time is 
right. Turning to the decisions expressing the opposite 
view, we have the decision of Ramesam and Madhavan 
Nair JJ. in Kilaru Bamahotiah v. Dharmahlwtla 
Subramanyam and others in Civil Miscellaneous Petition 
No. 4993 of 1931, following a decision of R e illy  and
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PooRNAN- A nantakrishna A y ta e  JJ,, in Ramakrishna Ayyar t ,  
AHTSACHi Ayyar in Civil Miscellaneous Petition

No. 3644 of 1931, an unreported case, which followed 
Oda^r. decision in Nilleanih Bahvant y . Vidya Narsinha

bbaslet c.j. in which they held that tbe High Oourfc
has power to grant extensions of time, and accord
ingly extended the time for furnishing security for 
costs. In the latter case two previous applicatious 
for extension of time appear to have been made hut 
were rejected, but on the third occasion the attention 
of the Court was drawn to the decision of the Bombay 
High Court, and it was followed, and an extension of 
time given. Nilkanth Balwant v. Vidya Narnnha 
Bharati[l) is a decision of a Full Bench and was in 
consequence of a difference of opinion between Shah J. 
and Faw oett J, ; Shah J. was of the opinion that the 
High Court had such power and F avjoett J. took 
the contrary view. The Pull Bench consisting of 
M a rten  C.J. and Crump and P atk ab  JJ. adopted the 
view of the former. In the opinion of M arten  C.J. 
the High Court has the power to extend the time 
because there is no express penalty provided by Order 
X LV , rule 7j for failure to furnish the security and it 
is therefore in contrast with Order XLV, rules 10 and 
11. He is further of the opinion that rule 9 of the 
Privy Council Rules is in conflict with Order XLV , 
rule 7, because upon a construction of it the High 
Court has power to extend the time. Rule 9 is as 
fo llow s;—

“  Wheie an appellantj having obtained a oertificate fot 
the admission of an appeal, fails to furnish the security or make 
the deposit required (or apply with due diligence to the Court 
for an order admitting the appeal) the Court may_, on its own 
motion or on an application ia that behalf made by the respon
dent, cancel the certificate for the admisiion of the appeal, and
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SrAsr^SY G.J.

may give such directions as to the costs o f the appeal^, and tlie Foobxan- 
security entered into by the appellant as the Co art shall think Axnrujui
fitj or make such further or other order in the premises^ as in. O d a y a r .

the opinion o f the Court the justice o f the case requires/^

Witli all respect to tlie opiriion of M abten O.J.
I  do not think rule 9 of the Pri\̂ _y Gouiicil Eules is in 
conflict with Order X L Y , rule 7, "because the latter 
rule does provide for n further extended period not 
exceeding sixty dajs upon cause being ahown to the 
Court. SapposBj therefores tlie ninety days from tiie 
date of the decree have passed without secaritj being 
furnished; rule 9 of the Privy Coiiflcil Rules, it seems 
to me, gives nothing more than the right to cancel tl>e 
certificate or, if it can be reâ d a,s giving tho Court any 
power to extend the timej theii  ̂ if good cause is shownj 
to extend the time for farnisMiig the sectiritj, provided 
the extended time does not exceed sixty days. In any 
event, if, as it appears to me, Order X LV j rule 7. does 
not entitle the High Court to extend the time beyond 
that which is provided in the rale, I do’ not imagine 
that it was intended in rule 9 of the Privy Coancii 
Rules which were to take effect from the Banie date as 
the amended rule 7 of Order X LV  to have any different 
effect. Rule 7 of Order X L V  was amended in order to 
put an end to the great delay in appeals to the Privy 
Council reaching the Privy Gounoii. Under the old 
rule, the appellant had six months in which to furnish 
the security from the date of the d.eoreQ or six weeks 
from the date of the grant of the certificate, whichever 
was the later date. In order to expedite the hearing 
of Privy Council appeals and to remove one serious 
cause of delay, the six months’ period was cut down to 
ninety days and rule 7 was amended by substituting 
the following words

“ ninety days or such furthei- period, not exceeding sixty 
dajSj as the Ooiirl: may  ̂ upon cause shown^ allow.’^
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FooRNAK- In my view, it was not intended b j  this amendment
asthacui the High Court should, for reasons appearing

cogent, further extend that period of sixty days, having
Or^R. regard to th@ fact that in the rule it is thus expressed, 

BEAS1.ET O.J. u exceeding sixty days” . Ifc is quite true that;
under the old rule it was held that the High Court bad 
power to extend the period. But in view of the very 
definite alteration of the rule, I cannot bring myself to 
suppose that the High Court has any power to grant 
further extensions. When the case in Nilhanth BalwaM 
V. Vidya Narsinha Bharati{l) went to the Privy 
Council the appeal was decided in favour of the appel
lant. Their Lordships do not make any reference in 
the judgment of the Board to the extension of time 
granted for furnishing secarifcy by the Bombay High 
Court; nor was th.e power of the Bombay High Court 
to do so questioned in the argument. The fact that no 
exception was taken by the Privy Council to the 
extension of time has been taken by R eilly  and 
Anantakrishna Attab JJ. as significantj biit̂  with all 
respect,- the Privy Council never considered the point 
auA it may well be that the point was never taken by 
the respondent because the Privy Council itself has 
power to extend the- time, however limited the power of 
the Iiidiaa High Goiirfcs may be. And it may well be 
that, all the heavy costs of that appeal having been 
incorred, it was thought that the Privy Council would 
excuse the delay even if the Bombay High Court had no 
power to extend the time.

Earn Dlian v. Prag Narain(2), Joti Prasad v. Earhesh 
*?%/<(S), .1, iV. Surty (Receiver) v. T. 8. Ghettyar Fwm{4), 
liamani Ranjmi v. Durga Dutt{b) and Kamala Kanta
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Y. Bmdlmm%i]M{\) were referred to and it lias been held. Poosnax.  ̂
ia all tliese ca.ses fctat tlie Higli Oourfc has no discretion " * 
under Order XLV, nile 7, to exteud tlie period for 
farnisliing securitj bejond that laid down in the rule.
It is quite true that in none of those cases waa tlie effect 
of rale 9 of the Privy Coaiicil Rales considered ; but a3 

already stated^ ia my view, rule 9 does not have the 
effect given to it ia Nilhantk Bahmnt r. Vidii>i Nar- 
sinha Bharati{i). I think further that rule 9 obviously 
lias reference to the procedure in Order X L V , rule 7̂  
and this is also clear from rule 10 which is as follows i—

An applicant whose appeal lias been admitted shall 
prosecute his appeal in accordance with the rnles for the time 
being regulating the general practice and procedoi'e in appeals 
to His Majesty in Conncih”

111 my opinion, rule 9 of the Privy Council Ptules 
and Order XLV, rule 7, are parts of the same scheme.
Quite apart, therefore, from the merits of this caSBj in 
my opinioUj this petition for an extension of time should 
be rejected, because the High Court has no power to 
extend the time beyond that specified in Order X L V , 
rule 7» This petition must be dismissed with costs of 
the respondents, one set, and the certificate, dated 16tii 
October 1931, granted in Civil Miscellaneous Petition 
No. 1494 of 1931, cancelled.

OtjeCtENVEN J.— The question whether this Court has Ourgenven j. 
unlimited discretion to extend the time for furnishing 
security in appeals to the Privy Council resolves itself 
into the two questions: (1) what is the meaning of 
Order X L V , rule 7, Civil Procedure Code, read by 
itsMfj and (2) if by itself it would limit the discretion 
to grant time, is it overridden by rule 9 of the new 
Judicial Committee Rules ? The former of these ques
tions has received an almost uniform answer at the
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pooaN.u-- hands o f those Benclies wliicli have considered it. The 
A.MÊ uMii H'igli Court in Emu Dlian y . Frag Narain(l)

drawn oi'tention to the very careful drafting of the 
o&^E. Order XLV, rule 7. and has concluded, that

Olirgesvf.j; J, |.|jg ,̂̂ 3} iiieaning and intended effect is to curtail and 
limit the discretion of the Court to granting an exten
sion lip to the sixty days which, the rule lays down, as 
tlio mcisiriiain extension permissible* In particular the 
learned Judges reject an argument which has since 
been resorted to before us, that, whereas a limit is set 
to any extension allowed of the period of ninety clays 
from decree, no such limit is set to the period of six 
weeks from the grant of certificate. It is sought to 
take advantage of the absence of any such limit in 
order to attach to the latter period some such addition 
as “ or such further period as the Court may upon 
cause shown allow ” , so that while the Court cannot 
indeiinitely extend the time reckoned from the decree, 
it can always .extend' it reckoned from the certificate. 
Such a c o n stru G tio ii must, I think, clearly be held 
iiiitenalile in cases where the six w'eeks from certilioate 
expires before the ninety sixty days from decree ; 
hecacse it is not reasonable tbat extension should be 
made to tlie period which first expires. Bat whateyer 
tlie circanistauee^ ,̂ I think that it is diffioalt to escape 
from the yiew taken in the Allahabad case under cita- 
tioo, that to grant an extension beyond the period of 
sis -weeks w'ould be to defeat the object and. intentioa of 
the amendment. This case was followed in Joli Prasad 
y. Harhsh 8ingk{2), Two other High Courts, those of 
Uangoon and Patna, have taken the same view, the 
main argument beiag that the claim to unfettered, dis
cretion c:in only be justified at the cost of disregardiag
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tlie words not exceeding sixtj days which we must pocsnan- 
siippoae were deliberately introduced by the amendment 
of 1920. An opinion to the same effect was expressed 
by O ld f ie ld  and Ramesam JJ, in Nagireddi y .  Said 
Reddi{l). Tlie first dissentient j iidgment Vv’as delivered 
by Shah J. iu Nilkanth Bahvant v, Vid.yii NarsinJia 
Iihdrati{2j in referring the quesiion to a Full 
Bench. The learned Judge notices the aro-umeiit that 

wliej'! tlie Legislature fixed the possible period of 
extension, tlie necessary implication is tliat the fsirtlier powers 
of the Court for extending the time were taken away 
a consideration which, as he says, mucli iiiiiuenced 
the Judges who decided Earn Dhan v. Prag Nurainio).
But he goes on to express the view' that, altliough in 
exercising its powers the Court wdll have regard to the 
object of the Legislature, yet

it (the aiiieiidineiit) cannot be accepted iis a ground 
for negativing tlie powers of the Courts which are ;:i,? rtecessary 
ill tlie broad interests of justice as it is necessary to avoid and 
reduce delays in the interests of Justice.'’

The only meaning which I can attach to this langu
age is, not that there is any doubt as to the intention 
of the Legislature in introducing the words siicli 
further period not exceeding sixty days ” , but that, 
because the Court may think that strict compliance 
with them may occasion hardshipj it is at liberty to 
regard them merely as a general direction to avoid 
excessive delays.

The provisions of this rule 
the learned Judge says,

are as directory after the amendment of the rule by Act 
S X T I of 1920 as they were before the Act was passed.’ ’

He finds furtlier support for liis position in the 
terms of rule 9 of the new Judicial Committee RuleB,
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Po[»B.\As» a point to I will refer presently. Fawoett J.,
A.,nucji learned Judge who joined in making the reference, 

took the view that the intention of the Legislature was 
plain, and that the Courts ought to observe the limits 

OcRGisNVEN j, down. I respectfully concur in th.e line of
reasoning followed in his judgment. The decision of 
tlie Full Bench expressed by Maetbn C.J. leaves open 
the question of the effect of the present Order XLY, 
rule 7j read by itself. It is based upon a supposed 
conflict between that rule and rule 9 of the Privy 
Council Eules ; the latter rule, it is said, read by itself, 
would allow the Court unlimited discretion to extend 
time ; and tlie provisions of section 112 of tke Code of 
Civil Procedure are invoked, for liberty to proceed 
under rule 9 unconditioned by Order XLV^ rule 7.

This is tlie subject of the second question wliich. 
I have framed above. Rule 9 says tbat th.© Court may 
cancel tlie certificate if the appellant fails to furnish, 
the security and the use of the word * may it is urged, 
shows that, instead of cancelling it upon such failure^ 
the Court may extend vfithoiit limit the time fixed for 
compliance. I am unable to see liow; even upon this 
construction, any conflict is thereby created between 
the two rtdes, unless it be conflict that the one rule, 
read by might leave the Court free to do some™ 
tliing which the other rule in unmistakable terms 
forbids. I doubt very much whether section 112, Civil 
Procedure Code, ought to be used in order to abrogate 
a rule having the force of law on the ground that it 
sets bounds to a discretion which the Privy Council 
Rules leave undefined. Rule 10 of those rules rec[uirea 
an appellant to prosecute his appeal in accordance with 
the rules regulating the general practice and procedure 
in Privy Council appeals, among which I  suppose are 
comprised the rules under the Civil Procedure Code.
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That the amendment to rule 7 was not made without PooB»iN-
. . NTH AC HI

aclTertence to tlie terms of the new Judicial Committee 
Eules seems clear from the fact that the amendment aod fcsv*AMt 
the Rales came into force on one aod the same day ; so 
thatj without saying with Fawcett J. that the amend- 
meiit w.g made at tlie instance of the PriFj Coimcii, 
it seems specially incombeiit upon the Courts to 
reconcile the two, rather than to enlarge their own 
powers by seeking to establiBh a conflict between them.
In Civil Miscellaneous Petition No. 8644 of 1931 
R e illy  and Anaj^takeishna Atyah JJ. have recently 
followed the Bombay ,F nil Bench Case, bat I doubt, 
with respect; whether the added reason given, that that 
case went before the Privy Council which must, from 
the silence of the reportj be taken to have adopted the 
view of the Full Benclij is based upon a justitlablo 
inference. Nor perhapy is it qiiito corrocfc to say that 
rule 9 “  gives a power ” , which cannot therefore be 
restricted by anything in Order X LV of the Code,

I agree accordingly with my Lord that we have no 
power to extend the time in the present case. I agree 
too that even if we had the power it would not be a fit 
case for its exercise.

G.E
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