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SPECIAL BENCH.

Before Sir Oive?i Beasley Kt.^ Chief Justice,
Mr. Justice Ramesam and Mr. Justice Gornish.

1B32, TF-IB c o m m is s io n e r  o f  i n c o m e -t a x , MADRAS,
Jaimary 6. PETITIONER,

MESSES. BEST & CO., LTD., MADRAS (Assessees), 
R espon d en ts.*

Indian Income-tax Act {X I  of 1922), sec. 26 (2)— “ Any 
business ”  in— Meaning of— Several businesses owned or 
controlled hy a coni'pany—Sale of one of, to another 
company— Purchaser company “ successor of vendor 
company within meaning of sec. 26 (2) if— Assessability 
of 'purchaser company under sec, 26 (2).

Wliere a company, wliicK owns or controls several ofciier 
companies, sells one of them to another company, the purchas
er company is the successor of the vendor company within the 
meaniD-g of, and can be assessed under, section 26 (2) of the 
Indian Income-tax Act of 1922, even in the absence of proof 
that the purchaser company succeeded to all the other com
panies owned or controlled by its vendor. Upon whom the 
bniden is ultimately to fall is a matter of arrangement between, 
the vendor company and the piu’chaser company.

The words any business in section 26 (2) do not mean 
each and every business ” carried on by the former owner of

a business.
The effect of section 26 (2) is that, where a person who 

was not the former owner of a company is found to be owning 
that company in the year of assessment, that person is to be 
assessed.

Refbeenob to the High Court under section 66 (2) of the
Indian Income-tax Act (XI of 1922) in the matter of' 
Messrs. Best & Co.j Ltd., Madras.

’ Original Petition No. 78 of 1930.



Advocate-General (A . Ki IsJinagirami Ai/’i'u^ f o r  gom«is-SI:;iM:S of
assessee.s. ixcose-xax,

M, Patmijoli Sastri for Commissioner of Iiicome-tas.
Besi' d- Co.,

JUDGMENT.
Beasley C.J.—Tlie following question lias been e?"asley cj ,

referred to as by the Income-tax Conimissioner, riz.,
Whether the transfer br tlie petitiLiner.N of Eagle lloliing 

Mills to a Liniitefl Corripaiiy on tlie 81st Deceinber 1926 
constitutes the i-itter company s'licce. âor t*! iiie petitioi-ers 
within the meaning of section 2t> ;̂ /2) of the Act.’*

Section 26 (2) of the Iiidiau Income-tax x\ct reads 
as follow s:

‘ ‘ Where, at the time of iMaldiig an assessment under section 
23j it is found that the person carrying on any Ĵ iisineas, 
profession or vocation has been succeeded in such capacity by 
another person the assessment sha-li be made on sncii person 
succeeding as if he had been carrying on the business^ profes
sion or vocation thronghout the previous year, and as if he iuid 
received the whole of the profits for that year.’"’

As the question referred shows, there was a transfer 
by the petitioners of the Eagle Rolling Mills to another 
company at tlie end of 1926. Messrs. Best & Co., the 
petitioners here, were up to that time the owners not 
only of the Eagle Rolling Mills bub of otlier companies 
carrying on a yerj extensive business in Madras.
On the 31st December 1926 the petitioners transferred 
tlie business of the Eagle Rolling Mills to a company 
formed expressly for the purpose of buying it. The 
petitioners claimed tbe benefit of tbe deductions allowed 
in., the sbape of depreciation and also for espendifcure 
for tlie purpose of earning profits in the year of account 
under section 10 (2) o f  the Act. The Income-tax 
authoritieSj iioweyerj under section 26 (2) assessed the 
new company holding that the new company had 
succeeded Best & Co, as owners of the Eagle Rolling 
Mills. The point, taken here by the petitioners is that,
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Cojnm- in accordance with the decision in Commissioner of 
IkCOM E-TAX, Imome'-tasi'V. Arunaclielmn Ohettiar (1)  ̂ section 10 (1) 

Madras Indian Income»tax Act, where it deals w itt the
' ascertainment of the profits of a business, means the

0 J. ascertainment of the profits of each and every business 
carried on h j an assessee, that is to saj, that the profits 
and losses of all the businesses can be lumped together 
and so can the other items allowable as deductions and 
the resulting profit is assessable to income-tax. It is 
consequently argued that the use of the words any 
business in section 26 means each and every 
business”  carried on by the former owner of a business 
and that as, in this case, the new company has not 
succeeded to all the businesses which Messrs. Best 
& Co. own and control, section 26 (2) has no application 
and that the proper persons entitled to be assessed and 
to claim the deductions are the petitioners. As the 
learned Income-tax Commissioner points out, to 
introduce the words each and every ” into section 
26 (2) in place of any ”  would be to deprive it of any 
logical meaning and indeed to make an absurdity of it. 
It would mean this that, where a company, which owns 
or controls a dozen other companies, sells one of them to 
another company, unless the Income-tax authorities can 
show that the purchasing company succeeded to all the 
other companies owned or controlled by its vendor, it 
cannot be assessed under section 26 (2). That, to m j 
mind, is an impossible position. Section 26 was 
designed for the purpose of making somebody assessable 
to income-tax; and the whole scheme of the Act is not 
to assess two people at the same time but is to find 
somebody who is either properly assessable or more 
conveniently assessable; and what section 26 (2) says
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is that, wliere a person who was not the forraer owner Coukk- 
of a company is foiiiid to owning that compaDj in ixcome-tax, 
the year of assessment, that person is to be assessed.
That is not only a convenient course but seems to me *b1s?”
to be a Jost one. Upon wliom the biircleii is ultimately 
to fall is a matter of arraiigemeat between, the Tendor 
company and the purchaser company. Takiog this 
view, in my opinion, oar answer to the questioB referred 
must be that the new oompany is the successor of the 
petitioners. Costs to the Commissioner Ks. 250.

Ramesam' J.— I agree.
C orn IS H J .— I  agree.

Attoraeys for assessees •, King and Partriclge,
A.SA\
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APPELLATE CIVIL*

Before Sir Owen Beasley K t., Chief Justice^ 
and Mr. Justice Gurgenven.

P O O R N A N A N T H A O H I  ( P e t it io se b  in  C ivil M isc e lla n e o u s  1932,
PexITION N o . 1494 Ol? 1931)^ PETlirONEE^ February B.

V .

T . S . G O P A L A S W A M I  O D A Y A B ^  a n d  t w e lv e  o t h e r s  (R e s 
p o n d e n ts  m C iv i l  M js c s l la n e o i t s  P e t i t i o n  IŜ o. 1494 

OP 1931); K e sp o ^ jd e n ts .*

Gode o f Civil Frocedure {Act V o f  1908)^ 0. XLVj  r. 7j as amended 
by Act X X V I  o f  1920, see. 8— Time fo r  furnisliijig secu
rity— Extension— Tower o f S igh  Court— Judicial Gom- 
mittee Rules (1920)^ r. ^— Inahility to raise funds— I f  a 
ground for extension.

The High Court has no power to extend the time for furnish
ing security beyond the time set cut in Order X L T , rule 7, of the

* Civil Miscellaaaoaa Poticioa N o,[6139 of 1981.
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