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SPECIAL BBSCH.

Before Sir Oiven Beasley Kt._, Chief Justice^
31t . Justice Ilamemm mid Mr. Justice Cornish.

1932, THE COMMISSION'ER. OF mCOM B-TAX, IVIADH.A8,
tTanuary 5.

P e t it io n e e ,

ti.
M e s s rs . K. SIDDHA GOWDEE AND SONS 

(A s s e s s e e s ) ,  Respondents.*

Jndicm Income-tax Act ( X I  of 1922)_, ss. 10 (2) {Hi) and 24—  
Gcifital loss— Trading loss or— Bissolution of partnership— 
Disf-rihiition of assets and liabilities on— Interest paid on 
liahilities— Deduction of, from taxable income— Right to— 
More businesses thmi one carried on hy an assesses— Loss 
sustained hy him in one or more of— Set off of, against 
gains and profits of other businesses— Bight of— Profits or 
gains of any business carried on by him in section 10 (1) 
•— Meaning of.

The petitionerSj wb.o constituted a joint Hindu family, 
oariietl on a money-lending biisiaess. They had aiso a share 
in. two firms doing other classes of business. Those two firms 
were dissolvedj an account was taken of their assets and lia
bilities and those assets and liabilities^ when ascertained^ were 
distributed between the petitioners and another partner. Those 
liabilities represented capital borrowed entirely for the purpose 
of the two firms and the said borrowed capital was raised by 
those firms from third parties and not from any of the peti
tioners’ businesses and was actually utilized in those two 
partnersMp businesses. During the year of account the 
petitioners paid interest on the liabilities of the two firms so 
taken oyer by their family.

Held that the amount paid by the petitioners for interest 
oil the liabilities of the two firms taken over by them was not 
a trading loss within the meaning of section 24 of the Income- 
tax Act of 1922 and that the petitioners could not claim a 
deduction of that amount from the profits made by them in 
their joint family money-lending business.

Original Petition Ko. 167 of 1931.



The property o f the two businesses was distributed after Cgmmis- 
tiieir d issolu tion ; I'uid it was capital.

Where more businesses than one are carried on b j  an. 
assessee, what has to be ascertained is wlietlier they have Ssddh4
Tesiilted in  a profit or whether one or some of them litire resiiit- 
ed  in a profit and others in a loss. If it is discovered, on an 
account taken in accordance w ith section 10, tliiat there has 
l3een a loss in  one or more of them , that loss can be  set off 
under section 24 agarn^?t the piotits and gains of otliei' businesses 
o f  -whatever desoription.

Quaere—whether tjie words pTolits or gains o f any bus^iness 
carried on by him  ”  in section 10 (1 ) mean ‘ ‘ profits or gains o f 
each and every business carried on b y  him.

Commissioner o f Income-tax, Madras v. Sup-pan Ghettiar,
(1929) I.L.R. 53 Mad. 702 (S.B.), approved.

Commissioner o f Income-tax v. Anbmclieliim O/i-eftiar, (1923)
I.L.R.. 47 Mad. 660 (S-B.), donbted.

E.EPKRENCB to the Higli Court under section 66 (2) of 
the Indian Income-tax Act (XI of 1922) in the matter 
o f K. Siddlia Gowder k  Sons— Ootacamund Circle— 
Ootacamund.

8. Boraisioami Ayyar {with him M. B. Venkcotaraman mid 
K. Nanjmidia.h) for assessees :— Where more businesses than 
one are carried on by an assessee the loss incurred by him in 
one of such businesses can be set off against his profits in  the 
other business or businesses j see Commissioner of Income-tax 
V. Aranachelam Ohettiar{l). The real basis o£ the decision in 
that case is that, in the case of a person carrying on more 
businesses than one  ̂ the real mode of ascertaining his taxable 
income is to take into account the profits and losses of all the 
businesses put together. That decision is authority also for 
the view that for the purposes of such a case the fact that the 
businesses are totally distinct businesses ig immaterial. Oom~ 
missioner of Income-tax y. Arunachelum Ghettiar(l) goes further 
than Commissioner of Income-tax^ Madras y. Suppan 0hettia>r(2) 
in conceding the right of set off even in. a case where the different 
business is not the individual business of the assessee but is 
only a partnership business. Kara?n Ilahi Muhammad Shafi v*
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Co;iMis- fJommisaione-r o f Income-tax. I)elhi{l) referred to in Commissioner 
income-tax, Madras v. Suppan Ghetiiar{2) takes the same 

Madbas ' view as that taken in Commissioner o f  Income-tax v. Ariina- 
Siddha chela,m Ghetiiar{3).

seems to have been conceded by the Government Advo
cate in that case that the profits and losses of all the distinct 
businesses might be put together for the purpose of ascertaining 
the income oi  the assessee.— C h ie f  J u stice .]

The assessee in the present case is entitled to dednctioii 
even in respect of 11s. 2^200 paid for interest after date of 
dissolution. It is not necessary that, to entitle the assessee to a 
right of set oil, the business in which loss was incurred should 
actually be carried on in the year of account. Arunachalam 
Cketiii V. Commissioner o f Income-tax{4:} lends support to this 
contention, though the facts of that case are not on all fours 
■with those of the preseat. It is enough if the money in respect 
of which interest was paid was capital borrowed for the purpose 
of the business. The words capital borrowed fot purpose of 
business in section 10 (2) (iii) must be held to mean capital 
borrowed for the purpose of the business the subject of assess
ment whether that business was in fact carried on or not in the 
year of assessment. Arunachalam GJieMy v. Commissioner o f  
hic07ne~ia.x{-i) gives that extended meaning to the expression. 
Though in'that case the businesses were in fact branch busi- 
nessesj that is not a necessary condition of the applicability of 
the principle laid down tlierein.

If. PcdounjciU Sastri for Commissioner of Income-tax.—  
After the dissolution of a firm and the allotment of profits and 
losses to the partners  ̂what comes to each of the partners is not 
profit or loss as such but capitalized asset or capitalized liability ; 
see Inland Revenue Commissioners r. Burrell{b). The accounts 
of the firm cannot be gone into for the purpose of ascertaining 
wHch portion of the amount allotted to a partner at the dis
solution represented capital and which portion represented 
profits. A  firm cannot be assessed as such if it is dissolved 
before the end of the year of account. In such a case each of 
the partners may be liable but not the firm as such. The 
liability taken over by one of the partners on dissolution is a

(1) (1929) I.L.E. 11 Lab.. 88. (21 (1929) I.L.R. 53 Mad. (S .B .),
(3) (1923) I .L R . 4,7 Mad. 660 (S.B,). (4) (1928) I.L.E. 52- Mad. 296 (S.B.).

(3) [1924] 3 K B . S2.
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capital loss and interest paid thereon in the rear of a-ccouiifc is Comm- 
not deductible. The question whether the interest accrued due Iscome'-tas 
before or after the dissolutio]i. is iiiJinaterialj tbo’dghj if the firm Madsas

vrere a going concern, the am.oiiiit paid for interest would be sxddha
deductible under section 10 (2) (iii). All the liabilities allotted 
to the present assessee were incurred b j  tlie iirm before the year 
of account. Go?nmisslouer o f hicome-hix, 3Iadras v. Sujjpcai 
CheUiaryl) was a caŝ e concerning the SfLine business and 13 

therefore distinguishable. CommhsiG'ner o f Income-tax v. 
Armiachelam OheUi:ir{2) overlooks section 14 of tlie Act. Under 
that sectiou a ptirtiier can. be assessed only if the firm is uot 
assessed. The Act recognizes the firm as an assess-able urat; 
and tliis circumstance lias been overlooked in Oominissioner o f  
Income-tax v, Ariinaclielam C]ieitirir{'I). The eorrectnes3 of 
that decision has been qaestioiied in Balhiv'^ur (Jollleries v. 
Commissioner of Income-tax, 6'.P .(3). In, the ease of an un
registered firxu, the firm is the assessable unit and the individual 
partners are ignored altogetlier.

K. yoAijundiah in reply.— Inland Revenue Gommissioners y.
Siirrellii) wag a case of super-tax. Income-tax was assessed 
in the first instance and the question raised was one as to super
tax. Further the case was one of liquidation of a company 
and the principles applicable to such a case are inapplicable to 
the case of dissolution of a firm or to the case of a man closing 
uj) one branch of a firm. Though the firm is in facfc closed it 
must be deemed to continue for the purposes of the Act till the 
liabilities of that firm are discharged.

JUDG-MENT.
Beasley O.J.— Tbe Commissioner of Income-tax has beasms o j ,  

referred the following question to ns :—-
Whether on the facts of this case the sum of Ks. 6^967 

being the interest on the liabilities allotted to the share of the 
petitioner-family on the dissolution of the two firms in which 
it was a partner is allowa.Me as a deduction against the profits 
and gains of the businesses carried on by it on its own. account 
during the year of account.’’

The facts with regard to this matter can be shorfclj 
stated. The petitioners constitute a Hindu undivided
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CoMMis- family and carrj on a money-lending business at 
iS t S ix ,  Ootacamiind. Up to the 24th M aj 1929 they also owned 

a half-share in a firm styled K.G.S. & C o /“, and ai 
g? S e AND two-fifths share in a firm styled B.K .S, & Co.” doing  ̂

other classes of business in Oofcacamund. These two 
beasiet c.j. were dissolyed on the 24th May 1929, an account 

•was taken of their assets and liabilities, and those assets 
and liabilities, when ascertained, were distributed 
between the petitioners and another partner named 
B. K. Sunchai Gounder. The total of the liabilities fall
ing to the share of the petitioner-family was Rs. 66,584. 
On this liability of Rs. 55,584, which represented 
borrowed raoney. a sum of Rs. 6,967 was due for interest 
at the time when the two businesses were dissolved and 
none of this interest had been paid. What the peti
tioners here seek to do is to deduct that sum of Rs. 6,967 
from the profits made by them in their joint family 
money-lending business. The following facts haye 
been found by the Income-tax Commissioner— and 
indeed they were admitted by the petitioners—viz., (1) 
that the deduction claimed represents the interest on 
capital borrowed entirely for the purpose of the two 
partnership businesses, viz., K.G.S. & Co.”  and 

B.K.S. & Co.” , in which the petitioner family had a 
share, (2) that the said borrowed capital was raised by 
the two firms (by one of the two partners or by both of 
them jointly, acting on behalf of the two firms) from 
third parties and not from any of the petitioners’ busi
nesses, (3) that such borrowed capital was actually utiliz
ed in the two partnership businesses and (4) that on the 
dissolution of the two firms on 24th May 1929 the peti- 
tioner-family took over the liabilities of the two firms 
to the extent of Rs. 55,5^4 and paid Rs. 6,967 as interest 
thereon during the year of account. Upon those 
admitted facts the Income-tax Commissioner was of the 
opinion that the sum of Rs. 6,967 was not an amount
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'wliicli could be deducted from tlie profits made by tlie Co.mmjs- 
petitioner joint trading faraily in Ootacamimd in respect iS mT-tas, 
of the raoaey-lendiiig business. The argument put for-
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ANDward b}’ Mr, S. Doraiswami A j ja r  proceeded to a great gowS  
extent to tlie con si deration o f  the qnestion as to ivhetlier, 
when an assessee is  carrying on more businesses th a n  cj,
one and in respect of one of them h e  ha.3 to borrow 
capital and pay interest thereon and in respect o f th a t  

business in the year of account a loBS results, su ch  

interest paid in respect of th a t  borrowed c a p ita l  c a n  

or cannot be set off against the profits made by thc-̂  
assessee in some other business. We were referred 
to decisions of this Court in support of that argu
ment. It was not contended by Mr. Doraiswami 
Ayyar that any such deduction, which, of course, would 
be one under section 10 (2) (lii) of the Indian Income- 
tax Act, could be made directly from the profits and 
gains of the other business; but his contention was 
that, in respect of the business in 'which the capital 
was borrowed and interest upon which was paid and 
sought to be deducted in the ascertainment of the 
profits or gains of that business, obviously the deduction 
allowed under section 10 (2) (iii) could be made with a 
view to ascertaining whether that business had been 
carried on at a loss or profit. I f  it was discovered that 
the business Was carried on at a loss, tben it was 
contended that under section 24 of the Act that loss, so 
ascertained, could be set off against the profits and 
gains made in the other business. With that contention 
we entirely agree. It seems to be quite clear that, 
where more businesses than one are carried on, what 
has to be ascertained is whether they have resulted in 
a profit or whether one or some of them have resulted 
in a profit and others in a loss. If it is discovered that 
there has been a loss in one or more of them, that loss 
can, m  our opinion, be set off under section 24 of the



co?nf!s- Act against tlie profits and gams the otlier businesses 
ijicoMs-TAx, of whatever description^ and this view we take despite

MABRA.S taken by a Bench of this High Court consisting of
G o S S ScHWABK C.J. and W a lle r  J. in Goimnissiomr o f  

Income-tew t . Arunadielam GlwUiaril), In that case 
Beasley g j .  where a person carries on two different

trades, one individually and the other as a member of 
an unregistered firmj he is under section 10 (2) of the 
Income-tax Act, XI of 1922, entitled to set off, for 
purposes of income-taXj the loss incurred by him in 
respect of the partnership trade against the profit made 
by him in his individual trade. The view taken in that 
case by Sghwabk C.J. was that the loss made in the 
one trade could not be set off against the profit 
made in the other under section 24, because in his 
view that only enabled a loss in one class of business 
to be set off against the loss in another class of 
business. That, ŵ e thinkj is an incorrect view to take 
of that section ; and the later decision of this High 
Court in GornMissifftier o f Incon^e-tan}, Madras y. Suppan 
Qhettiav{2)^ which takes the view that lo3s in on© kind 
of business can be set off against a profit in a similar 
or other kind of business, is in our opinion correct 
upon that point. Bnt in Gommisstoner of Income-^ta^ 
V. Amnachelam Oliettiari})^ holding the view that 
section 24 of the Act did not apply, the Bench then 
held that under section 10 the assessee was entitled to 
set off his loss in respect of one business against his 
gains in respect of the other taking the view that the 

- words “ profits or gains of any business carried on by 
him” mean “ profits or gains of each and every 
business ” carried on by him. It is not necessary for 
the purposes of this case to say more than that -we 
doubt the correctness of that construction. The view
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we take is tLat the loss in one business after liaviDg Oomjhs-
been ascertained under section 10 can be set off imder iJcoStax, 
section 24 against the profits and gains in anotlier 
business. That, IioweveFs does not conclude the matter oowdm and 
because it is argued by Mr. Patanjali Sastri tliat we 
are not here considering- any question of profits and g j.
gains made by the dissolved biisiness in the yet?.r o£ 
account but wliat we are considering; is a disfcribntion 
of capital. It is pointed out tliat wliat ha/pr.iened when 
tliese tvro businesses were dissolved was a dist.ributlon 
of tlie assets and liabilities of these two businesses and 
that some assets fell to the share of the petitioner- 
family and a! 30 some of the liabilities, the liabilities in 
respect of which interest amounting to Rs, 6,967 had 
to be paid and in respect of which this deducfcion is 
claimed in this case. The argument on behalf of the 
assessees has proceeded on the footing that this is to 
be dealt with as a trading loss and that, if it is to be 
considered as a trading loss, the interest can be 
deducted from the profits, if any, of these businesses 
under section 10 (2) (iii), and the loss resulting from 
such deductions can then be deducted from the profits 
made by the undivided family ; but it seems to me to 
be quite clear that we are here dealing with capital loss 
as opposed to trading loss. Section 24 speaks of loss 
of profits or gains ; that means trading loss. This was 
not a trading loss in any sense. In this case the 
property of these two businesses was distributed after 
their dissolution ; and it was capital; and authority 
for this view is to be found in the case of Inland 
Eevemie Commissioners y. Burrell{l). There on tho 
winding-up of a limited Company the undivided profits 
of past years and of the year in which the winding-up 
occurred were distributed amoug the share-holders of 
whom the respondent was one and it was held that
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GojTsui?- super-tax was not payable on the undivided profits 
imqm-tas, as income, because in the windiug-iip they had ceased 

to be profits and were assets only. Several cases are 
referred to in the course of the judgment of Pollock;

Amongst them is In re Arrfiitage. Armitage 
t»f,asm:y c,!. garneU{l)^ where Lindley L.J. observed as follows 

(page 346):—
The moinent the company got into liqnidatiou there 

was an end of all power of declaring dividends and of equahsiiig 
dividendSj and the only thing that the hqiiidatox had to do 
was to tnin the assets into money, and divide the money among 
the share-holders in proportion to their shares/'’ ; 
and another case is In re Grichton^s Oil GomTpany{2\ 
where S tik lk g  L.J, held that, upon a voluntary liqui
dation, a surplus of trading profit made in a particular 
year was distributable rateably among all the share
holders, as capital, and was uot to be devoted as profits 
in the payment of a cumulative preferential dividend. 
These oases are of assistance to 113 in this case. It 
seems to me that what really” was done in this case was 
to make a distribution of the property of the two busi
nesses and that it was not open to the assessees to say 
upon such a distribution that some part of it represented 
trading profits and some part of it trading losses. It 
was in fact capital and, had there been any profit to the 
assessees on that distribution, it could not have been, it 
is conceded by Mr. Patanjali Sastri, liable to payment 
of income-tax. It follows, therefore, that where the 
distribution results in a loss no deduction in respect of 
that loss, such as is claimed here, can be claimed by 
the assessees. Under these circumstances, the answer 
to the question referred to us must be in the negative. 
Costs Rs, 250 to the Commissioner of Income-tax.

Bamesam J,—I agree.
OoBKiSH J.—I agree.

A.8.V.
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SPECIAL BENCH.

Before Sir Owen IBeashy Chief Justice,
Mr. Justice Ramesam and Mr. Justice Cornish.

THE COMMISSIONER OF INCOME-TAX, M ADRAS, DeceS-ie, 
P e t i t io > 'e e ,  --------------------

V.

A. EM. A. L. A. AKUNACHALAM CHETTIAR,
liASiPURAM, S a lem  D iste ic t_, K'ESpondeijt .'^

Indian Income-tax Act (X I  o / 1922)j sec. 22 (3)— False return 
deliberately and dishonestly made— Penalty tinder sec. 28 
f o r — Liability fo r — Revised., correct return made by assessee 
and treated as revised return fo r  purposes o f  sec. 22 (3)—
Uffect.

Seotioii 22 (3) of tlie Indian Income-tax Act of 1922, which 
entitles an assessee to furnish a Tevised retnrnj applies to a caSe 
in which he makes a hona fide discovery that he has made a 
previous incorrect return but not to a case in which the previous 
return was deliberately and dishonestly made.

Where an assessee made a return of his income deHberately 
and frandnlently omitting therefrom a large sum of money, 
and, on the point of the Income-tax Officer discovering that 
omission, the assessee put in a revised return including that sum, 
held that, although the later return might for the purposes of 
assessability to income-tax be treated as a revised return under 
section 22 (3), the Income-tax authorities were entitled to look 
at the previous incorrect return and. were under section 28 of 
the Act entitled to inflict a penalty on the assessee.

R eferen ce  to the High Coarfc under section 66 (2) o f 
the Indian Income-tax Act (X I of 1922) in thematter 
of Arunaohalam Ohefctiar, Salem District,

B. Kesava Ayyangar for assessee.
M. Patanjali Sastri for Commissioner of Income-tax.

* Original Petition No. 148 of 1930.



Gommis- JU D G M E N T ,
OF

iivcoME-TAs, B easley  C.J.—The Commissioner of Income-tax
M a db as

f. lias of his own motion referred to us the following
Abcna- _ °
3HA1A3I question:—

OnETTIAU,
-----  “ Whether on the facts of this case the return submitted on

-Beasley C.J. January 1929 should liaye been treated as a revised
Teturn covered by the provisions of section 22 (3) of the Income- 
tax A c t / ’

The assesaee made a return of his income on the 
22nd August 1928. Unfortunately that return was 
incorrect, not with regard to a small amount but to the 
extent of Rs. 34, 327. The Income-tax Officer has found,
and his finding has been upheld by the Assistant Com- 
missioner and the Gommissioner of Income-tax, that the 
omission of that sum was deliberate. We take that to 
mean that the assessee knew when he made his return that 
it was false. After the assessee had made that return, 
the Income-tax Officer, whilst examining some other 
accouutSj made certain discoveries and in the beginning" of 
Jaiiuarj 1,929 he appeared to be on the point of discover
ing this deliberate and fraudulent omission of the assessee. 
Faced with this impending discoverj^, the assessee put 
in a revised return on the 7tli January 1929 under 
section 22 (3) of the Indian Income-tax Act which reads 
as follows;—

If ai).f person lias not furnished a return within the time 
allowed by or under sub-section (1) or sub-section (2) or having 
fuTnisbed a return under either of those sub-sections^ discovers 
any omission or wrong statement therein, he may furnish a 
return or a revised return as the case may be at any time before 
the assessment is made  ̂and any return, so made shall be deemed 
to be a return made in due time under this section.'*^

The iDCome-tax Officer assessed the assessee to 
income-tax on his revised return and at the same time 
inflicted on him a penalty of Es. 2,000 under section 28
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of tlie Act on account of the concealment of income. Oommis-
Ifc is argued here that the assessee discovered on the t̂h. iIcome-tax,.
January 1929 that his previous return was an inaccurate ' v.
one and that he was, therefore, entitled to claim the 
benefit of section 22 (3) and make a revised return and 
as that has been accepted no penalty can be inflicted 
upon him for having concealed his income. That 
certainly is a correct statement of what an assessee is 
entitled to claims if he makes a hoiia fide discovery tliafc 
he has made a previous incorrect return, but it 
certainly does not apply to the facts of this case which 
show clearly that the previous return was deliberately and 
dishonestly made. It is seriously argued that, notwith” 
standing that fact, the assessee is still enabled to put 
in a return correcting his former inaccurate one and 
that he is to be absolved from liability to have any 
penalty inflicted upon him. That, it seems to me, is to 
put a premium on dishonesty and nowhere in the Income- 
tax Act do we find any provision which does anything 
of the kind. The contention that this was a discovery 
within the meaning of section 22 (3) is of course futile.
As the Income-tax Commissioner points out in his order 
of reference, the assessee did not discover on that day 
that he had made an incorrect return because at the 
time when he made his previous return he knew it was 
incorrect and he could not at any subsequent time have 
discovered something which he knew at an earlier time.
Under these oirourastances, the Income-tax authorities 
were perfectly correct and within their rights in 
inflicting the penalty upon the assessee. The answer to 
this question must, therefore, be that, although the later 
return may for the purposes of assesaability to income- 
tax be treated as a revised return under section 22 (3), 
the Income-tax authorities are entitled to look at the 
previous incorrect return and are under section 28
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coMMiB- entitled to iaflicfc a penalty apon the person who has 
ISl'OM E-TA X , made it. Costs to the Commissioner Rs. 250.

M a o s a s  T  1u. Eamesam J .— 1 agree.
Cornish J .— I agree.

Ohcttiar. A .S .V .
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SPECIAL BENCH.

Before Sir Owen Beasley Et.j Ghief Justice,
Mr. Justice Btimesam and Mr. Justice Gornish.

1931, THE COMMISSIONER OF INCOME-TAX, MADRAS,
Deeomber 16. PETITIONER;

V.

RAJAH INUGANTI RAJAGOPALA VENKATA 
NARASIMHA RAYANIM BAHADUR VARU ( Z am indae  

OF K ielampudi a  2, ETC., ESTATES)J Respondent.*

Indian Income-'tax Act {X I  of 1922), sec. (2) (1) (a)— Agricul
tural income— Bent arrears and interest due by ryot to 
landholder— Promissory note taken from ryot by landholder

for— Interest accrued due under— Agricultural income, if,

Inteiest due to a Zatnindar tinder promissory notes taken by 
Hm from Ms ryots for the amount of rent due by them with 
interest is not “ agricultural income within the meaning of 
section 2 (1) (a) of the Indian Income-tax Act of 1922.

Sections 61 and 187 (2) of the Madras Estates Land Act 
only apply if a suit is brought directly on the liability of the 
ryot to pay rent. They axe inapplicable to a case in which by 
a fresh contract between the Zamindar and the ryots the 
actual character of the liability has been changed into a loan.

Reference to the High Court under section 66 (2) of the 
Indian Income-tax Act (XI of 1922) in the matter of the 
Zamindar of Kirlampudi.

P. F. Uajamannar for assessee.
M. Patanjali Sastri for Commissioner of Income-tax.

Original Petition No. 112 of 19S0,


