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Areanona it is movre covrect to say that the burdea is origianally
R upon the defendant, or upon the plaintiff. But where
gﬁﬁéﬁ; the defendant bas something substantial to say to the
Jacxsox 3. contrary the real burden must inevitably fall upon the
plaintiff to establish the right which he claims. The
lower appellate Court has committed no error and
these appeals must be dismissed with costs.
ARV,

APPELLATE CIVIL.
Before My, Justice Waller and Mr. Justice Jackson.

1031, JAYANTI BHAGAVANULA NARASIMHAM

) 3
ecember 3. (BigaTE DErENDANT), APPELLANT,

Ve

JAYANTI VENEATASUBBAMMA AND ELEVEN OTHERS
(Pramsrirr a¥p Drrewpants Nos. 1 10 7 axp 9 1o 11
AND Parry-Responpent), RESPONDENTS,*

Hindu Law—Widow—Maintenance—=Suit for, after there has
been a puartition—Ilight of widow not enforceable against
surviving coparceners who have not taken her husband’s
share.

When the widow of a coparcener sues for maintenance
after there has been a partition, she cannot enforce her right
against any of the surviving coparceners except those who
have talken her hushand’s share.

Jayanti Subbiak v. Alamelu Mangamma, (1902) LL.R. 27
Mad. 45, applied.
ArrEAL against the decree of the Court of the Sub-
ordinate Judge of Bezwada in Appeal Suit No. 101
of 1926 preferred against the decree of the Court of the

* Hecond Appeal No. 2214 of 1927,
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District Munsif of Nuzvid at Bezwada in Original Suit Fapsstmmax
- o . 2,
No. 591 of 1924 VeENEATA-
-~ . SR . SUBBAMMA,
V. Ramadoss for appellant.—While the coparcenary subsists

the widow’s claim is against the coparcenary property though
limited to her husband’s share. But after partition the widow’s
elaim is only against her son and she has no right to claim
maintenance from the shares of the other coparceners. Subba-
rayalu Chetti v. Kamalavalli Thayarammea(1) is distinguishable
because the family was joint when the widow sued for her
maintenance, In such o ense any subsequent partition will not
affect her right.  [Juyanti Subbiah v. dlamely  Mangamina(2),
per BuasuvayM AvvaNeaR J., was referred to. Also Mayne's
Hindu Law, page 651, patagraph 455, as to the nature of & wife's
claim for maintenance.] The observations in Rambhabai v.
Doongersi(3), though obiter, are directly in favour of appellant’s
contention. Further that decision correctly explains Subba-
rayalu Chetti v. Kumalzvalls Thayaramma(l); see also Mayne,
page 646. A widow's rights are limited to the rights of her
husband in the family; see Gopalu Pattar v. Parvathi Am-
mal(4) and Krishna Pattar v. Adlamelu Ammal(5). Karuppa v.
Chinne Nallammal(6) throws no light upon the point for
decision in the present case. Sons are bound to maintain
their mother out of their father’s property whether divided or
undivided.

P. Somasundaram for twelfth respondent.—So Jong as the
coparcenary subsists the widow’s claim is against the entire
coparcenary property, though the smount is limited to the
extent of her husband’s shave; see Juyanti Subbiah v. dlamely
Mangamma(2). The widow’s claim stands on the same footing
as a family debt. If that is so, partition cannot affect her
claim to maintenance ; see Subbarayalu Chetti v. Kamalavalli
I?Lcnydmmma,(l) where the principle is stated. Subramania
Ayyar v. Sabapathy Ayyar(7) holds that partition does not
affect liability for pre-partition debts. Sivanananjo Perumal
Sethuroyer, Zamindar of Oorcaud v. Meenakshi Ammal(8) was
no doubt a case of a step-son. But the ground on which the
widow’s claim was made to rest was that the claim to mainten-
ance ig in the place of her original right to a share, and it was

(1) (1811) LL.R, 35 Mad. 147, (2) (1602) I.L.R. 27 Mad, 45,
(3) A.L.R. 1029 8ind 102, (4) ALR, 1929 Mad. 47, 48.
(6) (1914) 16 M.L.T. 551, 586, (6) A.LR, 1927 Mad, 1189,

(7) (1927) LL.R, 51 Mad. 361 (I.B.). (8) (1870) 5 M.H.O.R, 377,
57-a '
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held that the entire family property was liable. Srinivasa
Iyengar v. Thiruvengadathaiyangar(l) expressly decides thab
in a divided family the divided member is liable. It also
approves of the principle enunciated in the Oorcaud Zamindar’s
case. Bala Tripura Sundaramma v. Suryanarayana(2) was
also a case of a step-son, and the right to maintenance was said
to be a relic of the right to a share. Subbayya v. Ananta
Ramayya(3) held that a divided son was liable for the expenses
of his sister’s marriage. At page 92 the right of a daughter to
the expenses of her marriage is stated to be in lieu of her right
to a share. A daughter’s right is stated to stand on the same
footing as that of her mother; see pages 97 and 99. Asto
how Jayanti Subbiak v. Alamelu Mangamma(4) has been under-
stood, see Subbarayalu Chetti v. Kamalavalli Thayaramma(5)
and Krishna Pattar v. Alamelu Ammal(6). The other cases
cited for the appellant are cases relating to the extent of the
charge, whether it is against the entire family property or not.

V. Ramadoss in reply.—The widow’s right to maintenance
is not analogous to a family debt, because the widow’s claim has
in all cases been postponed to the claims of creditors and it has
never been held to be as good as a debt. The decision in the
Oorcaud Zamindar's case(7) is based upon the text of the Hindu
Law relating to step-sons. See Srinivasa Iyengar v. Thiru-
vengadathaiyangar(l).

P. Satyanarayana Rao for respondents two to four.

K. Subba Rao for respondents five to seven.

Cur. adv. vult.

The JupaMeNT of the Court was delivered by
Warter J.—The plaintiff, who is the first respondent
in this second appeal, is the widow of one Narasimham.
He died about thirty years before the suit and she
adopted the second respondent, one of the sons of her
husband’s brother Kakulayya. In 1919 a suit for
partition was brought and the family property was
divided. The second respondent and his sons got a

(1) (1912) T.L.R. 38 Mad. 556, 586, 575.  (2) (1914) 17 M.L.T. 188.

(3) {1928) LL.R. 63 Mad. 84. (4) (1902) LL.R. 37 Mad. 45.
(8) (1911) L.L.K. 35 Mad. 147, 159, (6) (1914) 18 M.L.T. 551.

(7) (1870) 5 M.H.C.RB. 377,



VOL. LV] MADRAS SERIES 755

three-eighths share, the other three branches, now Nasstwuax
represented by the appellant and by various respon- vesgas.
dents, heing allotted the remaining five-eighths, In “Totf™
1924 the first respondent filed a suit for maintenance, " **=*
impleading all the former coparceners as defendants.
The suit was defended only by the second respondent
and his sons (the first, second and third defendants).
The fifth, seventh and ninth to eleventh defendants
appeared by a pleader, but filed no written statements,
and the rest of the defendants. did not appear at all.
In the resalt, the first respondent was given a decree
for certain sums of money, three-eighths of which were
to be paid by the second respondent and his sons and
the other five-eighthsy hy the other three branches; the
District Munzif observing that the pleaders on both
sides had agreed ‘“to the division of the liability in
accordance with the shares of the different sets of the
defendants.”” The plaintiff lodged an appeal, claiming
a higher rate of maintenance and the eighth to eleventh
defendants filed a memorandnm of objections, pleading
that they should not have been madeliable at all. The
fourth to seventh defendants appeared by a pleader,
but filed no memorandum of objections. The Subordi-
nate Judge enhanced the rate of maintenance and at
the same time dismissed the memorandum of objections,
holding that the plaintifi’s right to maintenance out of
the entire family property was not affected by the
partition. The eighth defendant has now filed a second
appeal, putting forward the same plea that the plaintiff’s
claim for maintenance was sustainable only against the
share allotted to the first three defendants as repre-
senting her husband. We have been referred to no
decision that bears directly on the question at issue,
The Subordinate Judge relied on two cases of this
Court. Omne was Subbarayalu Chetti v. Kamalavalli
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wx Thugoiamine (1), where it was held that o widow's right
vexmars. to maintenance was enforceable against the whole
I family and not merely against her late hushand’s
branch of it and that her right would not be affected
by a suit for partition filed after her snit for mainten-
ance—in other words her claim was to be treated as that
of a widow of & member of an undivided family. To
that rule Mr. V. Ramadoss for the appellant takes no

Watren J

exception, his argument being that it does not apply to
a case like thig, where the sult for maintenance was
brought after the partition. The other deeision, which
is referred to in Subbarayalu Ohetti v. RKamalavalli
Thaysramma(l), i3 Japanti Subbiah v. Alomelu Man-
gamina(2). It laid down that the widow of an undivided
coparcener had a right of mainfenance against the
surviving coparcener or coparceners, but only to the
extent of her hushand’s sharve or interest in the joinb
family property and that, wherever it becomes necessary
to enforce her right, it should be made a specific charge
on a reazonnble portion of that property, not exceeding
in valus her husband’s share. In Subbarayeln Chetti v.
Kawalawdli Thayaramma{l) this view of the law was
accepted, the Judges observing :
3t may he that a decree wonld nob be enforceable
zainst a meinber of a joint family which gave something more

than the interest of the deceased hushaud which paSSed by
survivorshiy to the surviv ing members,”

If this be the correct rule—and we must accept it
as correct—it seems to us to follow that, when the widow
of a coparcener sues for maintenance after there has
been a partition, she cannot enforce her right against
any of the surviving coparceners except those who have
taken her husband’s share. If her right to relief
against the fawmily property is limited to the value of

(1) {1911) 1L R. 35 Mad. 147, (2) (1902) T,L.R. 27 Mad, 45,
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her husband’s share and that share has already been Nirasmuan
defined and separated, it would be idle to give her Vexsaa-
relief against any of the coparceners other than those o 0"
who have succeeded to that shave: no other share ig V&8 7
liable. If the value of her claim is less than that sharve,
there is no reason why any other share should be
resorted to. If it exceeds if, no other share is charge-
able for the excess. Several other cases were cited for
the respondents. Two of them, Sivanananjz Perumal
Sethuroyer, Zumindar of Oorcaud v. Meenalkshi dmmal(1)
and  Srinivasn Iyengar v. Thiruvenpadathaiyangar(2),
do not really touch the point. In the first, the only
coparceners were the widow’s sons and step-son, the
latter of whom contended that his step brothers’ divided
share alone was liable and it was that contention that
wag overruled. The second was a similar case in which
a similar contention was put forward and rejected. In
another case, Karuppa v. Chinne Nallammal(3), a Bench
of this Court followed Jayaenti Subbiah v. Alameln
Mangamma(4) holding that, if a widow’s right to main-
tenance was limited to the value of her husband’s interest
in the joint property, her maintenance might reasonably
be charged against that interest alone. No doubt, in
the result the Judges gave a charge over the whole
property, but that was because another maintenance-
holder had a prior charge over the whole, which might
have been utilised to defeat a subsequent charge over a
part of it. Another case cited, Bala Tripura Sunda-
ramma v, Suryanarayena(d), resembles and follows
Sivanananjo Perumal Sethuroyer, Zamindar of Oorcand v.
Meenakshi Ammal(1).

We are of opinion that the appeal must be allowed.
A memorandum of objections has been filed by the fifth

(1) (1870) 5 M.H.C.R. 377, (2) (1912) L.LK. 88 Med. 556,
(8) ALR. 1627 Mad, 119, (4) (1902) 1.L.R. 27 Mad. 45,
(5) (1914) 17 BLL.T. 188,
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Wipemnae and @oventh vespondents, supporting the appellant. It
Guneans. 1nust, we think, be allowed under Order X LI, rale 33,
BB ot yhe (ode of Civil Procedure. In view of the course
Waugz I poken by the case in the Courts below, they and the
appellmét will pay their own costs. The first three
defendants will pay the whole decree amount and the
first respondent’s costs throughout, and she will pay

the fee due to the Government.
ASY.

APPELLATE CIVIL,
Before Mr. Justice Jackson and Mr. Justice Krishnan Pandalad.

1682, P ¢ MUTHU CHETTIYAR (PramTtirr), APPELLANT,
March 22,

2.

WUTHUSWAMI AYYANGAR (Fivie DEFENDANT),
Resroxpene.®

Tndion Limit.tinn Aet (TX of 1009, sec. 19 (1) Some person
Pt Monning of— Mort-
gugor—deknowledgment of mortgage debt by—Alienee of
mortgiged property priov {o date of —Binding nature of
acknowledgment on.

through whom he devives (ifle’

The words  zome person through whom he derives title ”
fn section 1% (1) of the Limitation Act ought not to be read ag
“some person through whom he derives title subsequently to
the acknowledgment .

Fer Jacxsox J.—An acknowledgment of a mortgage debt
made by a mortgagor after he has alienated the hypotheca
affects both the mortgagor and his alienee.

FPer Kersgvan Pawpanar J.—An acknowledgment of a
mortgage debt made by a mortgagor who has sold a portion of
the mortgaged property bub remains persomally or in respect
of the unsold portion liable on the mortgage is effeotive to
save limitation as against the property sold.

* * Second Appeal No, 1206 of 1928,



