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Before M r. Justice McDonell and M r, Justice F ield.

M ER JA H  JANAITD and  a n o th e r  (Dej?bndahts) v . K R IS H T O  1884
C H U N D ER  alias KINOO LAHARY. (P j la i i t to t )  * February 18.

Res-judieala—Decision o f Collector in  measurement proceedings—Bengal 
A ct V I I I  o f  1869, s, 18— Jurisdiction o f Collector.

I f  n Collector professing to proceed under tlie provision of 8. 38,
Bangui Aot V I I I  of 1869, does not ascertain the existing rates of rent, b a t  
proceeds to assess tho rents, in other words to determine what rates nre in his 
opinion fair and equitable, he exoeeds his jurisdiction and liis proceedings 
are null and void. But if lie lias properly exercised the ium diction conferred 
ou him by that section, his prooeodings tire conclusive between tile parties 
in a subsequent su it far rent,

I n this case i t  was held th a t i t  did not plainly appear in tlie face 
of the proceedings tha t tlie Collector lind not ■ properly exercised 
tlie jurisdiction conferred upon him. Tha facts of this caise ave 
sufficiently stated iu tbe ju d g m en t o f  the C ourt (MoD onell and 
F ie ld , J J .)

Baboo N i l  M adhub B oss for the appellants.

Baboo G rija  Sunkuv M oozu m dar  for the  respondent.

F ie ld , J .— This was a su it for rent. I t  was b rought upon tho 
basi? of a jam aban d i or ren t-ro ll which was draw n up by  the 
Collector in  previous pi’oooediugs undec the provisions of 
s. 88 of Bengal Aot Y U  I  of 1869. T he only po in t which 
has been pressed upon us is  that; the proceedings of the Collector 
and the ja m a b a n d i drawn up  by  him were u ltra  v ire s , and th a t 
the defendants in  the present oaso a re  n o t bound by  them , 
because the Collector did nob a scer ta in  the ex isting  ra te s  o f ren t

* Appeals from Appellate Deoree ITos. 1073 and 1070 of 1883, against tlie 
i iw m  ot'Baboo Nobiu Ch under Ghose, B a i Bahadur, F irst SubordinateJudge 
of Zillah Mymensingh, dated the 30th of Maroli 1882, affirming tbe decree 
of Baboo Bepin Chunder Rni, Rai Bahadur, Additional Munsiff of Nefcrcoim, 
dated the 25lU of November 1880,
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( th a t be ing  w hat s. 3H em pow ered h im  to  do ), b u t  assessed  

ra te s , which were rea lly  enhanced rates. S egeral previous deci­
sions o f  this C ourt have been re fe rred  to  ia  th e  course of the 
a rg u m en t by tlie  learned vakeel for the  a p p e llan t. W e  think 
th e re  can  be no doubt th a t if  a  Collector, p ro fessin g  to  proceed 
u n d e r the provisions of s. 38 of th e  R e n t A o t, does not 
a sce r ta in  tlie asnnting ^ates, b u t  proceeds to  a ssess  ra te s , in  other 
■words, proceeds to  determ ine w h a t ra tes  a re  in  his opinion 
fa ir  and  equitable, he exceeds liis ju risd ic tio n  and  h is  proceedings 
a re  null aad  void. O n the o th e r h an d , i f  th e  C ollector exercises 
p roperly  the ju risd ic tion  conferred  upon  h im  b y  the  section, 
th en  we th iu k  th a t his proceedings a re  conclusive betw een the 
parties in  any  subsequent su it fo r  ren t. T here  is a  distinction- 
betw een  those oases in  w hich th e  tenants h av e  appealed against 
tlie  proceedings h ad  uuder s. 38, and  an o th er class of cases 
in  w hich the proceedings h ad  under s. 38  w ere  sought to 
b e  used as evidence iu  a  subsequent su it for rent. I t  
is d e a r  th a t in tlie  firs t c lass o f  cases, questions m igh t be 
raised  which could no t properly be raised in  the  second class, 
o f  cases. In  the second class o f cases the proceedings of the 
C ollector a re  used as a ju d g m en t, to show th a t  the  question as to 
th e  M ies of ren t is re s -ju d ie a ta  betw een the p arties . I t  is a rule 
laid dow n by the Evidence A c t iu  accordance w ith  principles.loug 
established th a t the ju d g m e n t o f nny C ourt w hen  offered in  evidence 
iu a  subsequent proceeding m ay be show n to have been m ade without 
j  urisdiction, nnd therefo re  to be void, I n  exerc is in g  the special 
povvevs conferred by  s. 38 , tho C ollector is bound to  confoi'm strictly 
to  the  provisions o f -the section, an d  i f  i t  p la in ly  a p p e a r  oa 
th e  face of his proceedings th a t  he did n o t  so conform, 6 
fin ite  effect cannot be g iven  to  those proceedings and  th e  judgm ent 
in  whioh they have.been embodied* W h a t we have  th en 'to  consider 
in  the  p resen t case is w hether i t  p lain ly  appears ou the face 
o f  the proceedings of the C ollector t lm t h e  w as no t properly 
exercising  the  ju risd ic tion  couferred  uppn him  by  s. 38. 
W e h av e  read  those proceedings, and  i t  a p p e a r s 'to  via th a t it 
doeB n o t b o  appear, T here a re  expressions used  in  th e  Collector’s 
decision and in  the ju d g m e n t of th e  Ju d g e  to  whom  an appeal 
waa preferred  against th a t decision, w h ich-m ay  appear equally
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applicable to a sce r ta in in g  ov assessin g  r e n t ;  b u t  w hen these ex­
pressions a re  read  w ith tlie  con tex t, i t  does no t appear to  us t h a t "  
the Collector o r tlie J u d g e  did otherw ise th a n  a scer ta in  th e  then  
existing1 ra te s  o f  re n t. I u  one passage the D is trc t J u d g e  Bays : 
“ Tlio ry o ts  of tlie malml, the A m in sa id , hud not, o n  aoconnt of 
the eum ity  which ex isted , g iven  th e  exact ra tes, b u t he  a sc e r­

ta in ed  the ra te s  from  ce rta in  persons w ho had  previously  been 
ryots in the inaha l.”  I t  also  appears th a t ce rta in  previous b u tw a ra  

proceedings w ero used b y  tlie A m in, an d  these b u tw a ra  pro­
oeedings would show  th e  th e n  ex is tin g  ra te s , not recen t o r new  en­
hanced rate . I t  therefore appears to us th a t there is n o th in g  on  th e  
face of the proceedings to show  th a t  th e  C ollector d id  otherw ise 
than ascertain  th e  ex isting  ra te s , and  th a t  the  C ollector’s proceed­
ings and the ja m a b a n d i  are b in d in g  ou the  ryo ts.

Then i t  is argued th a t i t  appears from  ono passage in  the 
District Ju d g e 's  ju d g m e n t in  the proceedings nnder s. 38, 
that the question of tlie  C ollec to r exceed ing  his ju risd ic tio n  was 
raised, nnd th a t  tlie  Ju d g e  d eclined  to  en te rta in  ib. I f  th is were 
so, if  tho question was raised  an d  th e  J u d g e  declined to en te r­
tain it, it would ho im possible to  say th a t  the  question so raised , 
bu t not heard  an d  determ ined , w as r e s - ju d io a ta . T he passage 
relied upon is this : "  F rom  th e  C ollector’s order th e  present appeal 
is preferred. The first ground o f  appeal is to tlie effect tha t, inasm uch 
as tlie petitioner moved the Oivil C ourt w ith  th e  in ten tio n  of 
illegally enhancing the  ren t o f  ry o ts , his p e titio n  was liable to 
be rejected. The in ten tion  how ever of th e  pe titioner canno t now  
be considered, the presen t appeal being from  the o rder o f  the 
Collector and n o t from  th a t o f  the S u b o rd in a te  Ju d g e , a d m ittin g  
the right of the pe titioner to  nn order u n d er s. 38 of A ot 
T i l l  of 1669.”  W h a t the in ten tio n  o f  th e  petitioner undoi’ 
8. SS. m ay have been is n o t m a te ria l. T he question  w hich
would have been m ateria l, a n d  whioh does uo t appear to have  
been raised in the passage, w hich I  have ju s t  cited, is w hether 
the landlord was unable to  m easu re  tho lan d  com prised in  hie 
estate, by reason th a t he could n o t ascerta in  who w ere th e  persons 
liable to pay re n t to him  iu resp ec t of suoh land. Thero is no 
allegation th a t, a lthough he alleged h im se lf to ho tum ble to
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ascerta in  the  persons liable to pny re n t, he m ig h t h ilre ascertained 
who those persoiis were if  he hud wished to do bo. T his beiug 
so ifc appears to  us th a t th e re  is  n o th in g  in  th e  passage relied 
upon b y  the  appellant’s vakeel to show tlm t the  question  of jurisdic­
tio n  was raised, and  th a t  th e  D is tr ic t J u d g e  iu  th e  former 
proceedings decliued to  en tev tn iu  it. T h is appeal m ust there- 
fore  by  dism issed w ith  costs. T his ju d g m e n t w ill apply to 

H o . 1079.

A p p e a l dism issed.
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