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Before Mr. Justica MeDonell and My, Justics Field,

MERJAH JANAND axp awormmr (Dmrrwpants) o, KRISHTO
CHUNDER clizs XINOO LAHARY. (Pramvprr)*

Res-judicala—Decision of Collecior in measurement proveedings—Bengal
Aot VIII of 1869, s, 18—Jurisdiction of Colloctor.

If n Collector professing to proceed wunder the provision of s, 388,
Bengal Aot  VIIX of 1B69, does not ascertain the existing rates of rent, but
‘proceeds to nssess tha rents, in other words to datermine what rates are in his
opinion fair and equitable, he exoeeds his jurisdiotion and Dis proseedings
are nall and void, But if he has properly exereised the jurisdiotion conferred

on him by that seotion, his proveodings are conclusive between the parties
in a snbseqrent suit for vent,

I this ense it was held that it did not plainly appear in the face
of the proceedings that the Uollector had not- properly exercised
the jurisdiction conferred wupon him. The facts of this ense are
sufficiently stated in the judgment of the Conrt (MoDowrrr and
Prerp, JJ.)

Baboo Vil Madlub Boss for the appellants.
Baboo Grifa Sunkur Moozumdar for the respondent.

Figro, J—This was & suit for vent. It was brought upon the
basis of a jamabandi or vent-roll which was drawn up by the
COollector in previous proocedings under the provisions of
8, 38 of Bengal Aot VIII of 1869. The only poiut’ which
‘hag been pressed upon us is that the proceedings of the Collector
md the jamabandi drawn up by him were ulira vires, and that
the defendants in the present oase are mot bound by them,
beonnise the Collector did not asceriain the existing rates of rent

# Appeals from Appellate Deores Wos, 1073 and 1079 of 1882, aguinst the
doareas of Baboo Nobin Chunder Ghose, Rai Bahadur, First Subordinate Judge
of Zillah Mymensingh, dated the 80th of Maroh 1882, sffvming the deoree
of Babo6 Bepin Chunder Rai, Rai Bahadur, Additional Mupnsiff of Netrcons,
dated the 25tk of Nuvember 1880,
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(that being what's. 88 empowerad him to do), Lut assessed
rates, which were really enhanced rates. Segeral previous decis
gions of this Court have been referred to in the counrse of the
argument by the learned vakeel for the appellant. We think
there oan be no doubf that if a Collector, professing to proceed
under the provisions of =. 38 of the Rent Aot, does mnot
ascertain the existing rates, but proceeds to assess rates, in other
words, proceeds to determine what rates are in his opinion
fair aud equitable, he exceeds his juriediotion and his proceedings
are null and void. On the other hand, if the Collector egercises
properly the jurisdiotion conferred wpon him by the section,
then we think that his proceedings are conclusive between the
parties in any subsequent suit for rent. There is a distinction
between those csses in which the tenants have appeénled against
the proceedings had under & 38, and another class of cases
in which the proceedings had under s. 38 were sou;_,ht to
be wused as evidence in a subsequent suit for remt, It
is olear that in the first olass of cases, guestions might be
raised which could not properly be rnised in the second cluss.
of cases, In the second class of oases the proceedings of the
Collector are used as a judgment, to show that the guestion as to
the rates of rent is res-judicata between the parties. It is a rule
laid down by the Evidence Act in nccordance with principles long
established that the judgment of any Court when offered in evidence
in a subsequent proceeding may be shown to have heen made without
jurisdiction, and therefore to be void, In exercising the special
powers conferred by s. 38, the Collector is hound to conform striotly
to the provisions of -the section, and if it plainly appears.on
the face of his proceedings that he did mot so conform, &
finite effect cannot be given to those proceedings and the judgment
in \\lnoh they have been embodied. What we have then'to consider
in the present case is whether it plainly appears ou, the face
of the proceedmgs of the Collector that he was not properly:
exercising the Juusdxct.lon couferred wupon him by s 38,
We have resd those pr oceedmns, and it appears to us - that i
does noti so appear, There are expressions used in the Collector’s
decision and in the judgment of the Judge to whom an. appesl
was preferred against that decision, which.may appear eguilly
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applicable to asceriaining or assessing rvent; bub when these ex-
pressions are read with the context, it does not appenr to us that
the Collector or the Judge did otherwise than ascerfain the then
existing rates of rent. In one passage the Distrot Judge says:
“The ryots of the mahal, the Amin said, hud not, on aceonnt of
the eumity which existed, given the exact rates, but he ascer-
1atiied the rates from certain persons who had previously been
ryots in the wahal.” It also appears that certain previous butwara
proceedings were nsed by the Amin, and these buiwara pro-
ccedings would show the then existing rates, not recent or new en-
hanced rate. It therefore appears to us thut there is nothing on the
face of the proceedings to show that the Collector did otherwise
than ascertain the existing rates, and that the Collector’s proceed-
ings and the jamabandé are binding on the ryots.

Then it is argued that it appears from ono passnge in the
Distriet Judge’s judgment in  the proceedings under s. 88,
“thatthe question of the QCollector exceeding his jurisdiction was
raised, and that the Judge declined to entertain it. If this were
so, if tho question was raised and the Judge doclined to enter-
tain it, it would be impossible to say that the question so raised,

but not heard and dotermined, was res-judicate. The passage

“relied npon is this : “From the Collector’s order the present appeal
is preferred, The first ground of appenl is to the offact that, innsmuch
as the pelitioner moved the Oivil Court with the intention of
illegally enhancing the vent of ryots, his petition was liable to
be rejected. The intention however of the petitioner eannot now
be considered, the prosent appeal heing from the order of the
Collector and not from that of the Subordinate J udge, admitting
the right of the petitioner to an order under s. 38 of Aok
VIII of 1869.” What the intontion of the petitioner under
& 3% may have beenis not materinl. The question which
would have been material, and which does not appear to have
been raised in the passage, which I have just cited, is whether
the landlord was unable to measure the land comprized in his
@tate, by resson that he could not aseertain who were the persous
lisble to pny reiit tohim in respect of such lsnd. Thero is no
allegation  that, altheugh ~ he gllegod himsell to be nnable to
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1884  sscertain the persons liable to pay rent, he might have ascertained
oman  Wio those persos were if he Lad wished to do so. This being
““j.m’ g0 it appears to us ilmb there is nothing in the passage relied
%:éir?nﬁz upon by the appellant’s vakeel to show that the guestion of jurisdic-

fion was raised, and that the District Judge in the former
proceedings declined to emtertuin it. This appeal must there
fore by dismissed with costs., This judgment will apply fo
No. 1079

Appeal dismissed,



