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Before Mr. Justice Waller and, Mr. Justice Krishnan Pandalai.

1032, In ss S U P P U T H A Y A M M A L  and tw o oth ers (D efenbanxs  
Febrpary 32. 5 4)^ APPELLANTS. *

Gourt-fees Act (V IIo f  ISVO), sec. 7 {iv) (f) and Sch. ], art. 1—  
Accounts— Suit for— Final decree in— Appeal froin—  
Oourt-fee payable on memorandum of— Preliminary decree, 
in same suit— Appeal previously filed by same p%rty to same 
Court from— Court-fee paid on memorandum of— Credit for 
-—Appellant’s right to— Conditions.

When a party, who has filed an appeal against a preliminaTy 
decree for accounts and paid court-fee on the value as fixed by 
the plaintiff in his plaint  ̂files along with or pending that appeal 
an appeal to the same Court against the final decree ascertain­
ing the amount due according to the preliminary decree  ̂ he is 
entitled to get credit in the appeal attacking that amount for 
the court-fee already paid on the appeal against the preliminary 
decree. This doctrine ought notj howeyer  ̂to be extended to 
cases -where the appeal against the final decree is filed after the 
decision in the appeal against the preliminary decree. In such 
cases the court-fee in appeal w u ld  he governed by article (1) 
of Schedule I to the Court-Fees Act.

A ppeal against the decrees of the District Court of 
Madura in Appeal Suits Nos. 79 and 264 of 1928 pre­
ferred against the preliminary and final decrees of the 
Court o f  the Subordinate Judge of Madura in Original
Suit i\'o. 42 of 1926.

B. Gopalaswami Ayyctngar for appellants.
Government Pleader (P. Venhataramcma Bao) for the 

Crown.
Gnr. adv. vult.
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Second Appeal No, 618 of 1931,



The Judgment of tlie Court was deliYered by Swpr-
_  ^  _  . - T i l  tsatajimai,
K s is h n a n  P a n d a la i  J.— A question lias been raised in in re. 

this second appeal under section 12 (2) of the Court- kwshsas
Fees Act that the appellants in the lower appellate 
Court, who are two of the three appellants in this 
Courb. did not pay proper courfc-fee on their appeal to 
the lower appellate Court and should now be ordered to 
pay the deficiency.

The suit was by a co-sharer against his co-sharers 
for accounts. A  preliminary decree declaring the lia­
bility of the defendants to account and giving direction 
to take the account was passed. The defendants 
appealed to the lower appellate Court against that decree 
paying ad valorem court-fee on the amount at which the 
plaintiff valued his relief. Subsequently accounts were 
taken and a smaller sum than that at which the suit was 
valued was awarded by the final decree. Pending the 
appeal against the preliminary decree the defendants 
appealed to the same Court against the final decree and 
paid a court-fee of only one rupee. The question is 
whether they should have paid ad mlorem  courfc-fee on 
the amount decreed.

By section 97 of the Code of Civil Procedure unless 
a party who is aggrieved by a preliminary decree appeals 
from it he would be precluded from disputing its correct­
ness in any appeal from the final decree. This was a 
new provision introduced into the Code in 1908. The 
provision in the Court-Pees Act relating to suits for 
accounts is section 7 (iv) ( / )  which prescribes that in 
such suits the court-fee payable is an ad valorem fee 
according to the amount at which the relief sought is 
valued in the plaint or memorandum of appeal. This 
provision has remained in force both before and after 
1908.
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-sirpp- Tliere is no decision on tlie point in our Court, But 
tliere are a number of decisions in other Courts that.

Kr̂ H5AN- the same party appeals first from a preliminar}^
Panoal-uj. having paid an ad valorem fee on the amount

mentioned in the plaint and either before or after the 
decision of that appeal appeals from tlie final decree, he 
need not again pay ad valorem fee on the amount on 
which he h.as paid fee in the first appeal as that would 
be paying twice over for the same matter which must 
be regarded as a continuation of the earlier appeal and 
need only pay fee on the amount if any in excess of 
tliat on which fees were already paid.

In Kmichmi v« Kam>ala{l) there was a decree for 
possession and for mesne profits before suit to be ascer­
tained subsequently. The defendant appealed paying 
court-fee on the plaintiff’s valuation of the whole 
claim including the sum claimed as mesne profits. Then 
the mesne profits were ascertained at a lower figure. 
The defendant wanted to appeal against the final decree 
awarding the sum aRcert/ained. The question was 
whether he having already paid court-fee on the whole 
amount claimed in the main appeal should pay court- 
fee again on the actual amount awarded. It was held 
that the defendant cannot be called upon to pay court- 
fee a second time as all that had happened was that the 
preliminary decree had meanwhile been carried into 
effect and the liability of the defendants fixed at a lower 
sum. The Government Pleader conceded that this view 
was correct though no provision of the Gourt-Fees Act 
was referred to. In Budlm Ram v. Niamat Uai(2) there 
was a preliminary decree- in a redemption suit fixing 
the amount payable by the mortgagor and a date 
for payment. The money was paid and a final decree
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for redemption was passed. Tlie plaiatiff-morfc^ag'or su)>pn-
,  ,  „  1 T  • I • 1 • 1 T  T H A Y A M M A E ^appealed from tne preliminary decree in wnioh lie in re. 

prayed tliat the amount due raight be reduced by about k r i s h n a n  

Rs. 7,000 and also from the final decree. In the former 
he paid ad valorem court-fee on the amount in dispute 
and in the latter two rupees. The Court held that 
a redemption decree consists really of two parts and 
that the preliniinary decree having been obeyed by 
payment, the final decree was a mere corollary and thatj 
as the appeal against the final decree did not contest 
anything beyond what was contested in the appeal from 
the preliminary decree, no separate fee need therefore 
be paid.- In ftam Mander v. M t̂Jiarani Naidahhhat%{\) 
the facts were similar to those in Kanclian v. 
Karnala{2]^ except that in Ram Mander v. Makarani 
NaidaMibaii{\) the appeal against the decree for posses­
sion and mesne profits to be subsequently ascertained 
was dismissed by the High Court before the appeal 
against the decree for the amount as ascertained was 
filed in the District Court. The Court held that this 
made no difference and that proper conrt-fee having been 
paid on the appeal against the main decree it need not be 
paid again on the appeal against the amount when 
ascertained. The Court added that the District Court 
had no jurisdiction to entertain the appeal and should 
have returned it to be presented to the High Court 
where the allowance of the fee would have been granted.
In Kanti Chandra v, liadha Iiamani'6) there was a 
preliminary decree for account and an appeal against it 
valued at Rs. IjSOO. After the defendant had appealed 
against the preliminary decree, the amount due was 
ascertained to be more than Rs. 6,000 and a decree was 
passed therefor. 'Che defendant appealed against this
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3CPP0- decree and tile question was whether the plaintiff not 
In re. ' having paid addifcioDal court-fee on the excess araount 

kui£h>’ax as required by section 11 of. the Oourfc-Fees Act to 
panbaim . to execute the decree, the defendant was

bound to pay coiirfc-fee on that sum in the appeal. 
Bankin OJ. held that he should pay court-fee on the 
whole amount but could get credit for the fee already 
paid in the previous appeal on Rs. 1,300.

These decisions are based on the principle that in a 
suit for accounts the preliminary and final decrees are 
only stages of the same proceeding and though for the 
purposes of appealing two successive stages are now 
provided by section 97 of the Code of Civil Procedure the 
suit or appeal is not fully decided till both stages are 
completed and therefore the plaintiff or appellant who 
has already paid the fee provided by the Oourt-Fees 
Act cannot be called upon to pay an additional fee at 
the second stage. There are grounds for accepting 
this view within limits but we may at once point out 
that we must not be understood as approving its 
unlimited application.

So far as this Court is concerned, ia Bamodara 
Paclhmo v. Rwibandhi Fatnmek{l) Spenceb J.j ia an 
application for review of a judgment pronounced by 
Bakewell J. and himself, held that it was competent for 
the appellant to prefer a single combined appeal against 
the preliminary and final decrees if the dates permitted 
him to do so ami that in such an appeal it would be 
reasonable for computing coart-£ees to treat the greater 
amount claimed in the plaint as including the.lesser 
amount ascertained by the final decree. As against 
this our attention has been called by the Grovernment 
Pleaier to an unreported decision by W h i t e  G.J. on a
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reference under section 5 of the Oourfc-Fees Act (S.R, aueeu-
13871 of 1910). There an appeal against a preliminary ’
decree for partition had been filed on payment of an ad ksi^^an
'Valorem fee. Afterwards an appeal against the final 
decree was presented with a court-fee of Rs. 10 which 
was less than the acl valorem fee. Two questions were 
considered—what is the proper fee payable in the High 
Court on (1) an appeal from a preliminary decree in a 
suit for partition and (2) an appeal from a final decree in 
such a suit. The Chief Justice held that in both classes 
of appeals the fee is ad mlorem  and is I’egulatod by the 
amount or subject-matter in dispute in the appeal as 
fixed by the appellant. That was a case under section 
7 (iv) (5) of the Oourt-Fees Act. Besides, the precise 
question now before us was not considered or decided.
Also, in view of the decision in Samira Mavali r. 
Minammal{l)^ approved iu Srinimsachmiii v. Ferindev- 
amma(2)^ the view that it is open to the appeliaot to fix 
the value of the subject-matter in appeal cannot now be 
supported in this Court, at any rate in cases where the 
whole of the subject-matter in the first Court is in 
dispute in appeal.

To the extent that, when the same party, who has 
filed ail appeal against a preliminary decree for accounts 
and paid court-fee on the value as fis;ed by the plaintiff 
in his plaint, files along with or pending that appeal 
an appeal to the same Court against the final decree 
ascertaining the amount due according to the prelimi­
nary decree, he may get credit in the appeal attacking 
that amount for the court-fee already paid on the 
appeal against the preliminary decree  ̂ we are prepared 
to follow and act upon the Calcutta, Patna and Lahore 
decisions referred to.
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Bc'ppsj-
Tii AVAJfMAL.
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But there are difficulties in extending tlie doctrine-■o

to cases where tlie appeal against tlie final decree is filed 
KsiliiKAN- '̂fter the decision in the appeal ngaiiist the prelirainary 

t a s b a i m  j .  j f  a, plaintiiJ’s suit for accounts is dismissed on
tlie ground that the defendant is not accounta,ble and he- 
appeals and gets a preliminary decree in his favour in 
appeal, and then in the first Court a final decree is 
passed from which also he appeals disputing the amount 
decreed, there seems to be little justification for the 
argument that he need not pay the fee on the amount 
disputed in appeal. Similarly, in the case of a defendant 
who has appealed from a preliminary decree, if the 
appeal is dismissed, and then a final decree is passed, 
from which also he appeals disputing the amount, there- 
seems as little justification for saying that he need not 
pay the fee on the amount disputed in appeal. In both 
cases there is no ground for saying that the earlier 
appeal contemplated consideration of a final decree- 
which had not and which might never come into exist­
ence. In those cases the fee in appeal would be 
governed by article 1 of the first Schedule. We need 
not mention other cases.

Having given the matter our beat consideration and 
having regard to the desirability of uniformity in 
matters of practice between the different Courts in 
India, where the Ooiirt-Fees Act does not lay down any 
definite rule, we are of opinion that the appellants were 
not bound to pay any more court-fee in the lower 
Court than they did. The second appeal will now be 
proceeded with in due course.

A.S.V.,


