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A P P E L L A T E  C IV IL .

Before Sir Owen Beasley Kt.j Chief Justice, and 
Mr. Justice Cornish

 ̂ , BOARD OF COMMISSIONERS FOB T E E  HINDUE eoroavv i,
______ 1 _  EBLTGIOUS ENDOWMENTS, MADRAS, ajsd f o u e  o th e r s

(D efendant six and dependants tw o to piye), A ppellants,

D.
SREBMATHI RUGMINI alias KUNHIKAYU alias 

KUTHIRAYATTATH KON GAS SERI PUTHUKULAN-
GABA AMMA NEETHIYAR and another (P laintiff's), 

R espondents.*

Madras Si7idtL Religious Endowments Ad {II of 1927), ss. 7,
9 cl. (2), 67, and 84— Non-existent temple—-Hindu 
Eeligious JEndowments Board— Jurisdiction.

The control of the HindtL Religious Endowments Boaxd 
over the endowments of a temple is dependent on the temple 
being one to which the Madras Hindu Religious Endowments 
Act applies and the Board has no jurisdiction over the 
endowments where the temple is clearly non-existent, not 
■temporarily hut perinOTently, and there is no apparent 
intention of bringing it into^existence again.

Appeal against the judgment of Z umaeaswami Sistri J.  ̂
dated 8th Angast* 1019, passed in the exercise of the 
Ordinarj Original Civil Jurisdiction of the High Court 
in Civil Suit No. 424 of 1926.

T. 11. Ymlmtarmm Sastri, P . Venhatarammia Bao 
and D. Adinamyaniah for appellants.

T. Hangachan, G. Unilcanda Menon and K, Chandra- 
seWiara Thampan for respondents.

Gur. adv. vuU.

JUDGMENT.
Bbisot 0.J, Bbaslet C. J.— The claim in the suit nnder appeal is 

similar to tlae claims in the otKer snits but the facta are

*  Original Side Appeal No. 101 of 1928,



somewhat different. The learned trial Judge dismissed h .e .e .
.  . .  . B o a b b ,

those otJier suits because, in his opinion, section 7 or -madeas 
the Madras Act II of 1927 was validly enacted by the Kugmini. 
Local Legislature and section 84 gare  power to the beasT^ gj. 
Board to decide whether a mntt or temple was a pnblic 
or a private one when a dispute arose with regard to 
that. In this case, however, he held, that the Board 
had DO jurisdiction to control the property of the 
respondents and granted an injunction restraining the 
Board from exercising any of the powers conferred on 
it by the Act or interfering with the respondents’ 
management of the properties. The Board has appealed 
against that decision.

The facts, quite shortly, are that the temple in 
question ceased to exist many years ago and that all 
that now remains of it are its ruins. About this there 
is no dispute. It is no doubt true that some of the 
properties are described as devaswom properties and 
that probably the income was formerly used by the 
members of the tar wad for the performance of worship 
in the temple. The learned Judge was of the opinion 
that the mere fact that there were these properties, 
the income of which should be devoted to the temple, 
were there a temple in existence, did not give the 
Board jurisdiction either to direct the restoration of 
the temple or to invoke the doctrine of c// pres for the 
purpose of dealing with the income. He held that 
section 9 clause 12 of the Act clearly contemplates a 
temple in actual existence as a place of public worship 
and that there was nothing in the Act or in section 84 
giving the Board any jurisdiction to decide the way in 
which the income or particular endowments attached 
to temples, which before the Act came into force 
ceased to exist as places of public worship, is to be 
jbpplied.
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H.B.E. On belialf of tie Board it is contended that oue ofBo a an,
madsas the matters to be decided by the Board under section 
ScGMisi. 84 of the Act is wliether an institution is a matt or a 

beasky c j ,  temple as denned in the Act. That is quite true. But, 
on the other side for the respondents, it is contended 
that there must at least be an institution in existence 
and fchatj if there is, the Board has jurisdiction to 
decide whether it is a mutt or a temple as defined in 
the Act. The definition of a mutt or temple in the 
Act is contained in section 9 clause 12, namely :

“ ‘ Temple ’ means a place, by whatever designation known  ̂
used as a place of public religious worship and dedicated to, 
or for the benefit of̂  or nsc-̂ d as of light by, the Hindu 
community, or any section thereof, as a place of religious 
worship.’"’

In support of the contention tliat it is not necessary 
for the temple actually to exist in order to give the 
Board jurisdiction over its property, it is argued that 
section 67 of tlie Act clearly has in contemplation tlie
case where there has been a temple and it has ceased 
to exist before the Act came into force^ and the Board 
having power to appropriate the income derived from 
the property for the purposes set out in that section. 
Batj in my view  ̂ that section does not assist the 
appellants because the proper construction of it seems 
to me to be that it is to enable the Board to deal 
with religious endowments, the original purposes of 
which subsequent to th,e Act become impossible of 
realisation, that is to say, by the temple ceasing to 
exist, or with religious endowments which come into 
existence after the passing of the Act and the purposes 
of which are never realized. If this is the right view 
of that section, then it is of no assistance to the appel­
lants. The definition of a temple in the Act requires 
it to be a place which is used ; and this temple not 
only was not used and is not being used but cannot ]j«



used unless it is rebuilt. It has in fact been in ruins h ,b .e .

for many years. I, tlierefore, think that the learned madsas

trial Judge was perfectly right in holding fchat the Rmmm.
Board had no jurisdiction with regard to its properties. be« lî o j. 
The difficulty, however, is in laying down that the 
building of the temple must actually exist in order to 
give the Board jnrisdiction, as cases can be imagined 
where clearly the Board should and must be intended 
by the Legislature to exercise its control. For instance 
a temple may be temporarily non-existent because it 
may have been washed away by a flood or temporarily 
submerged or may have been burnt down. Neverthe­
less the property from which its income is derived may 
still exist, so may its trustees, and the intention may 
be to rebuild the temple and resume religious worship 
as soon as it is rebuilt or the waters that have 
submerged the temple recede. All that is necessary, 
in my opinion, to say is that the Board has no 
jurisdiction where the temple clearly is non-existent, 
not temporarily but permanently, and there is no 
apparent intention of bringing it into existence again.
For these reasons, this appeal must be dismissed with 
costs.

An objection to the order of the learned trial Judge 
directing the Board to pay the respondents only half 
the costs of the suit was taken by Mr, Rangachari, on 
behalf of the respondents, who argued that the Board 
ought to have been directed to pay the entire costs of 
the respondents. With that contention I do not agree 
because the order was made because the respondents 
had failed on other important issues and this was the 
only issue upon which they succeeded. The respond­
ents  ̂ memorandum of objections must, therefore, be 
dismissed but without costs.
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H.E.E. G oenish  J. — I  am  of tk e  sam e opinion. T h e reporfc

madVas of tke Board^s inspeclor sliows tliat w k at was once a
■edsmsi. temple is now a mere collecfcion of debrig. Except the 

CoRNiKi j. baae-work of the temple and a mass of broken idols 
etc.; nothiog remains of it. The respondents® allegation 
in the written statemenfc is that the temple was 
desfcroj^ed some 150 or so years ago an invasion b j  
Tippoo Siiltauj and that no attempt was ever made to 
rebuild it. This ancient rnirt would not in ordinary 
language be correctly described as a temple, aad I do 
not think that the provisions of the Hindn Religious 
Endo^^ments l e t  require that it shoald be deemed to
be a temple for the purposes of the Act. Temple, in
the definition danse 12 of section 9* signifies a temple 
in the ordinary sense of the wordj namely, a place 
dedicated and used for pablio worship. The Act 
appears, therefore, to contemplate a place having aa 
existence as a temple. It may be, however, that a 
temple which, at the time when the Act came into force, 
had been temporarily abandoned as a place of worship 
for any of the reasons saggeated in the coarse of the 
argaments* such as destruction by fire or floodj would 
still ba a temple to which the Act applied and be 
sabject to the special powers given to the Board b y . 
section 67 of the Act, But that is a question which 
would have to be decided upon the facts and circum­
stances of the particular case. The present case is an 
entirely different one. There is here nothing remainig 
of a temple except a heap of stones, its siie, and its 
name Kottamala. The establishment of the temple 
has completely disappeared. It ceased to be used as a 
place of public worship at a time long beyond living 
memory; and, as far as one knows, it was not until 
the year 1925, when a local municipal eounoillor 
p5titioned the Board, that it ocoarred to anybody that
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bhe temple sliould be restored as a place o£ public ĥ ^S.
worallip. On these facts tlie place iŝ  ia my view, maiseas 
incapable of being tli6 subject of a dispute as to eugmisi. 
wlietlier it is a temple to whicb tlie Act applies and 
consequently tlie Board had no jurisdiction uader 
section 84 (1 ) .
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G.E.

a p p e l l a t e  GIVlIi.

Before Mr. Justice Wallace and Mr. Justice Cornish.

CHINTAKATALA T.HAMMAYYA NAIDU, Petitionee, mz,
February 3.

V.

CHIJ^TAKAYALA YENKATAEAMANAMMA ajtd another, 
E bspondents.'*

Court-fee— Land Acquisition Act ( J of 1894)^ sec. 32— Comjjensa- 
tion money awarded to Sindu vndow havi?ig life-interest only 
directed to he invested in Bank under— Appeal by another 
claimant claiming exclusive right to— Court fee payable on 
memorandum, of— JSacess court-fee paid in appeal— Refund 
of— Order for— Inherent power o f High Court to make—  
Court-Fees Act (V I I  of 1870)j ss. 13, 14 and 15— Cases not 
covered by— Code of Civil Procedure (Act V of 1908)^ 
sec. 151.

On a reference under section 18 of the Land Acquisition 
Act (I of 1894) the District Judge held that one of the 
claimantsj a Hindu widow, was entitled to a life-interest in the 
compensation money awarded for the melwarani, but, on account 
of the limited interest held by her, he, under section 32 of the 
Act, ordered the money to be invested in a Bank, which was 
accordingly done. In an appeal filed by another claimant 
claiming that the compensation was payable to him alone, 

held that the proper court-fee payable on the memorandum 
of appeal was not a court-fee ad valorem on the amount of the 
awaid but a couit-fee as for a mere declaration.

, ' * Civil MiaoellaneoiisPetitioa Ho. 4190 of 1931.


