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APPELLATE CIVIL— FULL BBNCH.

Before Sir Owen Beasley Kt.j Chief Justice,
Mr. Justice Ramesam- and M r. Justice Cornish.

1931, FATMA BI BY HER DULY AUTHORIZED AGENT
l)ecemberi4 JAINULABDEEN SAHIB (Second B espondeot),

A ppellant,

■u.

NAGOOBKHAN and another (Applicant and 
PiRST K espondekt)j E ispohdents.*

FTesidency-towns Insolvency Act ( I I I  of 1909), sec. 46 (3)—  
jBarred debt— Right to sue on same subsisting, on date of 
adjudication— Proof o f— Indian Limitation Act { I X  of
1908), sec. 4

A  barred debt is provable in insolvency, under 
section 46 (3) of the Presidency-towns Insolvency Act, where 
tberiglitto sue outlie debt subsisted on tke date of the order of 
adjudication, by reason of the provisions of section 4 of the
Indian Limitation Act,

Appeal agaiaat the judgment of W a lle s  J. passed in the 
exercise of Insolveno}" Jarisdiction pf the H ig li Court

in Applieation No. 7̂ 3 of 1931 in Insolvency Petition 
Ko. 441 of 1928.

A. Eamachandra Ayyar for , appellant.— Though the claim, on 
the promissory note was barred on 20th October 1928, «ince the 
20th and the 21st October were holidays, a suit could have been 
filed on the 22nd. The debtors were adjudicated on the 22nd, 
The properties vested in the Official Assignee and no suit could 
have been filed except with the leave of Court. Section 4 of 
the Indian Limitation Act should be read along with sections 17 
and 46 of the Presidency-towns Insolvency Act. Under the 
circumstances the filing of a suit will be an expensive formality. 
The debt could be proved in Insolvency. In In  re Eefhurn . 

fm ie  8mith{Y) it was held that, for purposes of finding out

• Original Side Appeal No. 87 of 1931.
(1) (1884) U  Q.B.D. 394i, 400.
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if  a debt could be proved^ the Court sliould see if tlie remedy 
by action subsists. See also I]x parte Lancaster Bcbnhing 
Corporation. In re W estby{l) ; In re General Rolling Sioch 
(Jompany, Joint Stoch Discmmt Company^s Gia{m(2) j and 
IJx parte BewdneyCd).

K. Krishnaswa-mi Ayyangar and F. Varadaraja Miidaliyar 
for first respondent.— Section 4 of the Indian Limitation A ct is 
an enabling section. Only a right o f suit is given. other
method of claim is open under the section. It ie only by filing 
a suit on the 22nd that the debt could have been made 
subsisting. Id. In re General Bolling Stock Company, Joint 
Stock Discount Company’s Clai?n{2)  ̂ there was no consideration 
of any section analogous to section 4 of the Indian Limitation 
Act. It has been distinguished 'in  Ramaswami Fillai r . 
Govindascimi Naicker{4'). Unless the debt is Bubsisting, it 
cannot be proved ; Sivasuhramaniay, Theetkiappa{5). See also 
Dehendra Nobth B.oy v. Kartio Prasad Das{Q).

Second respondent was unrepresented.

FATlIi Bi 

N a g o o r -
KHAN.

JUDGMENT.
Beasley C.J,-~This is an appeal from a judgment of beasm̂ e o,j. 

W a lle r  J. sitting in Insolvency. The Official Assignee 
allowed the claim of the appellant here wliich was in 
respect of a debt alleged to be due. to her on a promis- 
gorj note -by the insolveiit.- A  creditor preferred an 
appeal from the order of the Official Assignee to 
W a lleb  J.s and lie allowed" the appeal.

The facts can be briefly stated. The insolvent owed 
the appellant money on a promissory note. Tbe last 
payment was a payment of interest on the 20th October 
1925. No further payment was made by the insolvent 
and the debt would, have become and did become barred 
by limitation on the 20th October 1928. ' Up to tbat time 
the appellant had taken no steps to enforce her claim

(1) (ISYQ) 10 Ch. D. 776, 784. (2) (1872) 7 Ob. App. 646, 650.
(8) (1809) 15 Tea. Jun. 479 j 33 E.K. 838, 842.

(4) (1918) I.L.E. 42 Mad. 319. (5) (1923) I.L.E, 47 Mad. 12Q,
(6) (J9S8) I .k E , US C^O, m o .



Fitma bs against the insolvent on the promissory note. The 20th
nagooe. o f Octoberj which was a Satarday, w as a public holiday

and the High Court was closed. The next day, the 
bbmmtoj.  ̂ Sanday and the Court was closed that day

also. On the 22nd October the appellant could have 
filed a suit against the insolvent upon the promissory 
note and enforced her claim because, by reason of the 
provisions of section 4 of the Limitation Act, the insol­
vent could not successfully set up as bar to the suit the 
Limitation Act. Section 4 of the Limitation Act is as 
follows;—

“  Where the period of limitation prescribed for any suit, 
appeal or application, expires on a day when the Conrt is closed, 
the snitj appeal or application may be instituted, preferred or 
made on the day that the Court re-opens.’^
However, on tbe morning of the 22nd October 1928, 
the insolvent w as adjudicated an insolvent, and i t  is  

admitted that no steps were taken thereafter with 
regard to this claim by the ap p ellan t until she preferred 
her claim  in the insolvency. W a l l e e  J . held that, as 
the claim on the promissory note was barred on the 
20th October and as the appellant had not filed a suit 
on the 22nd October, the first available day after that, 
her claim was one which could not be proved in the 
insolvency and accordingly allowed the appeal.

What we have got to consider here is, what effect 
an adjudication in Insolvency has upon section 4 of the 
Limitation ic t. It is argued by the respondent here 
that it has no effect at all, and that the appellant’s claim 
was barred by limitation on October 20fch, and she did 
not avail herself of the time given her for enforcing 
her claim against the insolvent on October 22nd. On 
behalf of the appellant it is argued that, when the 
ad jo dication took place on the 22nd October, no 
further steps could reasonably be taken by the appel* 
lant| and that her claim was one to be dealt with in the
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V.
oo 

K H A N .

B e a s s e y  C.J.

insolvency. What has ^ o t  to be considered is the Bi

meaning of section 46 (3) of the Presidencj-towns Nagook- 
Tii solvency A.ct. That states that all debts to which 
the debtor is subject when he is adjudged an insolvent 
shall be deemed to be debts provable in Insolvency. It 
is argued on behalf of the appellant that on the 22nd 
October this was a debt to which the debtor was subject 
and that, being so, it was provable in Insolvency. It 
seems to me that, at any rate, throughout the 22nd 
October this was a debt to which the debtor was sub­
ject, and the question as to whether or not it was 
provable cannot depend upon the action taken there­
after by the creditor. It is argued for the respondent 
that it was a conditional debt only, conditional on the 
appellant filing a suit against the debtor. In my view, 
on that date the appellant had an enforceable claim 
against the debtor and the debtor had a debt which 
could be enforced against him. We have now got to 
consider whether it was necessary, the adjudication 
having supervened, for the creditor to file a suit.
After the adjudication of a debtor all his property by 
reason of section 17 of the Presidency-towns Insol­
vency Act vests in the Official Assignee and no one can 
bring any suit to enforce any right against the property 
without the leave of the Court. It is argued here that, 
notwithstanding this vesting of the insolvent’s property 
in the Official Assignee, the appellant should have come 
to Court on the 22nd October after the adjudication of 
the insolvent and applied for leave to file a suit. That 
would have meant of course that he would have had to 
pay court-fee on his plaint and that if, on an examina­
tion of bis claim, it appeared to the Official Assignee 
that the claim was a good one, the filing of the suit 
would have been entirely unnecessary and would have 

cast upon the egtiitp of the insolvent th.e ‘burden of
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fatma bi p a y in g  th e costs o f th at p la in t. A p o sition  som ew B at  

nagoos- similar, tliougli the fa c ts  were slig litly  different, arose 
in hi re General Bolling Stoch Oom'pany  ̂ Joint Stoch Bis- 

BEAsr.KY o.j, Gomyamj 8 Glaim{l). In tliat case, which was a
company winding-up case, it is true that it appears 
that the debt was not barred at the time of the making 
of the winding-up order but became time-barred during 
tKe pendency of th.e liquidation. It was held there 
that the creditor had a good claim. On page 649 
J ames L .J . says:

After a win ding-tip order has been made, no action is to 
be brouglit by a creditor except by the special leave of the
Court, . .

Here, after an adjudication no suit can be filed by 
a creditor against a debtor without the leave of t.h© 
Court. Then he proceeds:

"  And it cannot have been the intention of the 
Legislature that special leave to bring an action should be given 
merely in order to get rid of the Statute of Limitations.

Here the obvious effect of filing a suit on the 22nd 
October would have been to deprive the debtor of his 
plea tliat the suit was barred by limitation. That 
seems to me to be the same thing as filing a suit for the 
purpose of getting rid of the Limitation A ct; nor does 
it seem to me to make any difference at all that, in that 
case, there was at the time of the winding-np order a 
debt which was not barred by limitation. Her© was an 
enforceable debt ; before it could be enforced the 
adjudication happened, and it seems to me to be quite 
an unreasonable thing to force a creditor under such 
circumstances to apply for the leave of the Court to 
file a suit. Supposing the Coart refused leave, then, 
although the Limitation Act gave tlie creditor the right 
to file a suit and enforce his claim on that day, that
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right would be taken away by the action of the Court.
Another case to which reference can usefully be made N a g o o b -

j , KHAN,
IS Mx parte Lancaster Banking Oof'poration. In re — -  
Weslb/{1). There B acon O.J. says: e«sljyc.j.

When a banlcruptcy eTisueŝ  tliere is an end to the 
Operation of that statute  ̂with reference to debtor and creditor.
The debtor’s rights are established and the creditor's rights are 
established in the bankruptcy’  ̂ and the Statute of Limitations 
has no application at all to such a case, or to the principles by 
which it is goyerned.”

It is perfectly clear that, but for the intervention of 
the insolvency here, if the creditor did not file the suit 
on October 22nd she could not enforce her claim.
What I have said here must not be taken as meaning 
that section 4 of the Limitation Act extends the period 
of limitation. It does not; it merely gives an extended 
time to a creditor in which to enforce his claim under 
certain circumstances. For these reasons, the appeal 
must be allowed with costs (throughout) on the 
Oiiginal Side scale.

RiMESAM J .— I a^ree.
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Cornish J.— I agree.
G.E.

(1) (1879) 10 Oh. D. 776.


