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1884 tlie latter, then tbe agreem ent rested on the lim itation of liab ility  as 
J e l l ic o e  expressed in the bills o f  lading. A  ship-owner insures his vessel

m ’ against perils o f the sea. but the destruction inflicted by windsT h e  B r i t i s h  °  1 ;
I n d i a  S t e a m  and the waves does not include the at tim es equally disastrous
N a v ig a t io n

Co. losses brought by the carelessness or ignorance o f  his servants.’
“ The costs o f the reference have been deposited by the plaintiffs.” 

Mr. Barroio  appeared for the defendant Company.

N o one appeared for the plaintiffs.

The opinion o f the Court (G a k th , C .J., aud C unningham , J.) 
was as follows : —

The Sm all Cause Court Ju d ge having found as a fact that tho 
plaintiffs in this case accepted the terms of the bill o f lading, we 
think that we cannot do otherw ise than confirm his judgm ent.

The defendants o f  course are not subject to the provisions of 
the Carriers A c t ; and th ey  have a right to im pose upon shippers 
any terms, however unreasonable, which the latter think proper to 
accept. They m ay thus free them selves from the consequences 
o f their own n egligence or default, however gross or w ilful.

So long as the law  allows one class of carriers to insist upon 
contracts o f this kind, and the public subm it to have their goods 
carried upon such terms, Courts o f Ju stice are quite powerless 
to  protect them.

Judgm ent affirmed. 
A ttorneys for the defendants : Messrs. Barroio §  Orr.

APPELLATE CIVIL.

Before Mr. Justice McDonell and Mr. Justice Field.
PAN Y E CHUNDER SIROAIt a n d  o t h b b s  ( P l a i n t i f f s )  v.

February  12, HUKCHUNDER OHOW DHRY.a n d  a n o t h e r  ( D e f e n d a n t s . ) *

S igh t o f  Su it—Sale in Execution of Decree— Right of purchaser under 
previous private sale— Notice o f transfer— Landlord and .Tenant— Bengal 

A ct V I I I  o f 1869, s. 26.
Tho plaintiff purchased under a private conveyance from the registered 

tenant of a permanent transferable- interest in land such as is described 
in s. 26 of Bengal Act V II I  of 1869, but no notice of the transfer vras

* Appeal from Appellate Decree No. 1127 of 1882, against the decree of 
J. M. Kirkwood, Esq., Judge of Mymensingb, dated the 31st M arch 1882, 
affirming the decreo of B»boo Jogondra Nath Muldierji, Munsiff of 
Ghosegaon, dated the 28th February 1881.
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given to  the zem in d ar. T h o  z e m in d a r  su b s e q u e n tly  b ro u g h t a  su it a g a in s t 
tU e tenan t fo r a rre a rs  o f  r e n t ,  and. o b ta in ed  a  d ecree  in  ex ecu tio n , of w h ic h  " 
lie o a u s e d  tlio  ten u re  to  b o  so ld , an d  h im s e l f  boeam o tlio  p u rch ase r. T he  
plaintiff took procoodings u n d o r  s. 811 o f  tlie  C ivil P ro o cd u ro  Code to  Bet 
aside th e  sole, b u t liis  app lica tion , w as re je c te d  on. th e  g round , a n  erroneous 
one, th a t  ho w as u o t a  p ro p e r  p a r ty  to  ta k e  such  proceed ings, an d  h e  d id  
not appeal ag a in s t tho  o rd e r re,jocting i t .  H e ld ,  in  a  s u i t  b ro u g h t ag a in s t 
tbe zem indar an d  tho  tc n im t to  sot as ido tlio  siilo, tluvt in  tlio  ab sence  of 
fraud  th e  su it w as n o t  m a in ta in ab le . T lio  p la in tiff  m ig h t h av e  sa tisfied  
tbe T e n t dooreo an d  bo p re v e n te d  th o  sa le , o r ho m ig h t lnivo appea led  
against th e  o rd e r  re jec tin g  h is  ap p lic a tio n  to  so t i t  a s id e  j b u t h a v in g  dono 
neither, nnd tho  zem indar h a v in g  h a d  tw  n o tic e  o f th o  tr a ils  for, tb e  p la in tiff  
was not e n ti tle d  to  tre a t th o  p roceed ings in  th e  re n t su it a s  a  n u llity  ou th e  
ground th a t h o  w as n o t  a  p a r ty  to  th a t  s u i t .

T h e  pla in tiffs s u e d  fo r  a  d e c la ra tio n  o f  th e ir  t i t le  n s  p ro p rie to rs  
of a ta luq , o f  w hich th e y  a lleged  th e y  becam e  possessed  by p u r
chase p a r tly  f r o m  one R u n a  B liiu a  in  tlio  1 2 th  B liad ro  1 2 8 0  ^2.7th 
A ugust 187S) b y  p r iv a te  c o n v ey an ce , a n d  p a r tly  b y  p u rch n se  a t  
an  auction  sale iu  e x e c u tio n  o f  a  deoree si gainst, Lai a  M ahom ed 
Mondttl, aud  tho  second d e fe n d a n t S h e r  M a h o m e d  M oudul on th e  
20l.Ii M arch  1877 .

The p lain tiffs a lleged  t h a t  th e  f irs t  d e fe n d a n t, w ho w as th e  pro
prietor o f  tho  z c m in d a i 'i  to w luoh  th e  ta lu q  a p p e r ta in e d , had  ou 
the a llegation  th a t  ib c o n s ti tu te d  th e  ja tn a  o f  th e  second  d e fen d an t, 
and ac tin g  in  co llusion  w ith  t h a t  d e fe n d a n t, w ho b a d , th e  p la in tiffs  
alleged, n ev er been  in  possession , o b ta in ed  a g a in s t th e  second defen
dant, w ithou t th e  k n o w led g e  o f  th e  p la in tiffs , a u  w - p a r t e  decree for 
arrears of r e n t  o f tb e  ta lu q  in  ex eo u tio n , o f  w hich decree he had  
fraudulently , a u d  in  a n  i r r e g u la r  m a n n e r , brought, th e  ta jn q  to  sale 
on the ,27th D ecem b er 1 8 7 9 , a n d  b ad  h im se lf  becom e th e  p u rch ase r. 
The ir re g u la r ity  co m p la in ed  o f  w as th e  om ission  to  issu e  a n y  
purwanct o f a tta c h m e n t, o r  n o tifica tio n  o f sale, e i th e r  w hen th e  
sale was o rig in a lly  fixed o r  a f te r  a  p o s tp o n e m e n t w hioh took  p lace ; 
in  consequence,of w hich  o m ission  th e re  h ad  been  a  sm all a tte n d 
ance of p u rch ase rs , a n d  th e  f irs t  d e fe n d a n t h ad  p u rch ased  th e  p ro 
perty  m uch below  i ts  value.

The p la in tiffs  took  p ro ceed in g s  u n d e r  b. 811 o f th e  O iv il P r o 
cedure Code, to  se t aside th e  sa le , b u t  th e ir  p e titio n  •wns, re jec ted  
ou the 83i’d. Jtum tivy  1880,. T h e y  th e re fo re  b ro u g h t th ia  su it  to
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have the sale declared void on tlie  g round  of frau d  and  irregular- 
i ty , nnd for a declaration o f th e ir r ig h t to  possession o f  the  taluq,

Tlie first defendant alone appeared to  defend tho su it. His 
allegations were, th a t the p roperty  was n o t w orth  so m uch as 
sta ted  b y  the  plaintiffs, and the su it had been g rea tly  over-valued; 
th a t the order rejecting tbe p lain tiffs ' application under s. 311 was 
final, aud the plaintiffs themselves w ere no t the  judgm ent-debtors, 
and the su it therefore no t m ain ta in ab le ; th a t th e  plaintiffs’ 
vendors bad no r ig h t to  the p roperty , and  therefore could convey 
none to tbe plaintiffs, whose nam es, moreover, w ere no t registered 
iu  the eerish ta  of the  zemindavi ; th a t the ta luq  was sold for arrears 
of ren t o f tbe en tire m ahal due to th e  first defendaut, and therefore 
the plaintiffs’ rig h t was extinguished.

The defendant denied tb a t there had been any  irregu larity , ille
gality , or fraud, in  the conduct o f  tbe sale a t  which lie liad 
purchased tbe ta luq , which he alleged was reg istered  in  the 
ser ish ta  in  tbe nam es of tbe second defendant and  his brother 
L ah u  M ahm ud, aigainst whom the deoree, in  execution o f which 
the taluq bad been sold, had been obtained.

The M unsiff found there  hnd been no fraud b y  tlie first defen
d an t in  tbe prooeedings against the second d e fe n d a u t; tha t the 
first defendant had  no notioe of tb e  plaintiffs’ purchase, and their 
names were not entered in th e  se r ish ta ;  th a t w hatever rig h t the 
plaintiffs m ight have had  was extinguished b y  th e  sale in  execution 
for arrears of r e n t ; and  th a t tbe plaintiffs, h av in g  applied to set 
aside the  sale under s. 311, and  th a t app lication  having been 
rejected, could no t now sue to se t aside the sale on  the ground of 
irregu larity . H e  therefore dism issed th e  s u it , an d  an  appeal by 
tb e  plaintiffs was dismissed by  tbe  Ju d g e .

The plaintiffs appealed to  the  H ig h  Qouvt.

Baboo U m a k a li M ookerjee  for the 'appellau ts.

N o one appeared for the respondents.

The following ju d g m en ts  w ere delivered b y  the Cotirl 
( M c D o n e l l  and F ie l d , J J . )  :—

F ie ld ,  J .— I n  this oase the appellant is the purchaser nnder.a 
p rivate  convoyance o f a taluq or tenure such as* th a t defined fa



VOL. X.] CALCUTTA SE.UIES. 4,99

b. 86 o f  B engal Aofc V I I I  of 186&, th a t  is , a  p e rm an en t 
transferable in te re s t in  laud in te rm e d ia te  b e tw een  tlie  zem indar 
and the cu ltiva to r. T h e  zo m iu d ar, d e feu d an t N o . 1, b ro u g h t a  
su it for re n t ag-ainst d e fen d an t N o. 2, who was tlie  te n a n t o f the  
tenure whose nam e w as reg is te red  iu  tlio gem indari sm s/tto . 
H e obtained a  decree, b ro u g h t th e  te n u re  to sale, an d  h im self 
became the purohaser. T lie p la in tiff  in  th is su it seeks to  assert his 
right to  the  ten u re , s o ttin g  up a t itle  based upon, a  p riv a te  con
veyance from  d efendan t No. 2 a lien ed  to have boen executed  
before the proceedings in  th e  re n t su it. N o  in tim a tio n  o f this 
transfer was form ally  g iv en  to  th e  la n d lo rd ; and  i t h a s n 6 t  
been show n,— I  m ay sa y  a ttem p ted  to  be show n— th a t  he was 
aware of it.

There can bo no d o u b t th a t  th e  execu tion  sa le , u n d er which 
defendant N o. 1 purchased , w as n o t a  sale o f  th e  ten u re  itse lf  
under tlie provisions o f  the ren t law , but th a t ifc w as a sale 
in execution u n d er the  provisions o f  the Oode of O ivil Procfcdure 
(A ctX  of 1877), and  in th is  respect th e  p resen t case d iffers from the 
Full B ench case o f  S h a m  C h a n d  K oo n d o o  v . B r o jo  N a th  P a l  

C h m d h ry  ( 1). I t  is contended th a t a ll th a t  passed by th a t  sale 
was the r ig h t, title  and  in te re s t o f d e fen d an t N o. 2 ; th a t  inasm uch 
as the defendant N o . 2 had, before th e  re n t su it, couveyed  aw ay  
his interest to th e  p lain tiff, th e re  w as no r ig h t, t i t le  o r iufceveat 
in him which oould pass b y  th e  sale ; th a t  the title  to  th e  tenure 
is therefore in  th e  p lain tiff, who p u rchased  b on d  fide  a  tran sfe rab le  
tenure and th a t he m ust succeed  iu th e  presen t-su it.

I  may first observe th a t an  execution  sale u n d e r the  provisions 
of Aot S o f  1877 ia so m e th in g  d iffe ren t from  an execu tion  sale 
under the  old Oode (A o t V I I I  of 1859). W lia t w as sold u n d er 
Act V I I I  was rt the rig h t, t i t le  au d  in te rest o f th e  judgm ent-deb to r*”  
These words w ere om itted  from  the C ode o f  1877, an d  w h a t was' 
sold under th a t Oode w as the p ro p erty  o f  th e  ju d g m e n t-d e b to r, 
tha t is, th e  th iu g  itse lf was so ld  an d  n o t  the ju d g m en t-d eb to r 's  
right, titl& and in te res t in  th a t  th in g . T h e  Oode o f  1877 co n ta in  
provisions for asce rta in in g  a n d  d e fin ing  the judgm ent-deb to r**  
in te re s t- in  th e  p roperty  aboafc to  be sold , a n d  th e re  w as one  
section (813) in  th a t Oode w hich allow ed the purchaser to  have

(1). 21 W .B ., 91
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1884 the  snle se t aside, i f  i t  w ere show n th a t  the  ju d g m e n t-d e b to r  had
Tauxb. no saleable in te re s t in  th e  p ro p erty . I  no  n o t th in k  i t  necessary

CSimvn11 on p resen t occasion to  d e te rm in e  w hat m a y  be the effect of 
these provisions as com pared w ith  the provisions o f th e  Code of

ri.tr Tl-
ohtodisu 1859 in  connection w ith  the questions o f  w hat passes to a p u r

chaser a t  an execution sale. I  th in k  th a t  the  p re se n t case m ust he 
dealt w ith  upon its  own g rounds. T he p la in tiff, n o tw ith stan d in g  
his own laches, had  tw o courses open to  h im  in  o rd er to  Bave th e  
tenure  from sale. W h en  tho landlord  ob ta in ed  a  decree for 
re n t, he could have satisfied th a t  decree nnd th u s  p reven ted  the 
sale, H e  had a  second course n n d e r the  provisions o f  the  Code 
of 1877. Section 311 o f th a t Code provides : “  T he decree-holder 

. or a n y  p erso n  w hose im m o vea b le  p r o p e r ty  has been  so ld  m a y  a p p ly  

to  the C o u r t” &c., and  i t  has been decided (see B h a g a b u ti C harn  

B h u lta eh a rjee  G h o w d ry  v . B ish e sh w a r  S e n  (1 ) an d  th e  cases there 
quoted) th a t the w ords n a n y  p e rso n  whose im m oveab le  p ro p e r ty  has 

been so ld ”  include persons o ther th a n  the jn d g m e n t-d e b to r. I n  the 
p resen t catte the  p lain tiff d id  m ak e  a’n application  u n d e r  s. 311. 
T h a t application w as rejected  on the g round  th a t  he had no loeiig 

s ta n d i. I t  was open to h im  to  h av e  appealed a g a in s t the order 
re jec tin g  hia application. There bein g  th u s  tw o courses open to  the 
p la in tiff to prevent the  sale of tb e  ten u re  which h e  iB alleged to  have 
purchased , he did no t avail h im self o f  one of th em , an d  by a  wrong 
decision of an  in ferior C ourt, np o n  th e  construc tion  of th e  Code, he 
w as prevented from  availing  h im se lf o f the  o th e r. H e  has now 
b ro u g h t a reg u lar su it, and  the question  is , w hether he  is entitled to  
tre a t th e  proceedings in the re n t su it, and  the sale in  execution as a 
n u llity  so far as he is concerned, on the  g ro u n d  th a t  h e  was not a 
p a rty  to th a t suit. I t  appears to m e th a t  lie is n o t so en titled . Ac
cording to the common law , q u ite  a p a r t from  a n y  s ta tu to ry  provi
sions, w hen a te n a n t transfers his in te res t to  a th ird  person , in  order 
to  discharge h im self from  fu tu re  liab ility  for r e n t ,  an d  in  order tha t 
th e  transferee m ay have the  ad v an tag es of th e  tennnoy , one or 
both  of thorn m ust g ive no tice  to  the  lan d lo rd . I n  th is  country 
s. 26 o f the  U ent L aw  expressly  imposes tb e  d u ty  of giving 
n o tice  upon all transferees o f  ten u res , such as ave described in

(1) I .  L. TJ. 8 Calc., 307; 10 0. L. R ., M l.
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tbat section, and the te n u re  in  tho  p resen t on so ia one o f those isfu  
tenures. The ten an t, tlie  tra n s fe rro r , gavo  no inform ation  o f  tho panye~
transfer to liis land lo rd , nnd  tho p la in tiff, tlio tranaforao, g av e  no 
intim ation of his purchase. T lua being1 so, tho h itto r has b y  bis *•
ow n  laches placed h im self in  tho d isadvan tageous position  w hich o h u h d b h

. t  ,1 I' ,1 , n  , CHOW DHBY,
lie now occupies. I n  tlio course  or tho  a rg u m e n t the caso w as p u t 
to us of a decroe-holder w ho a ttach es  nnd  sella in  execution  o f liis 
decree property w hich belongs n o t  to h ia  ju d g m e n t-d e b to r, h u t  to  
a third person, an d  wo wore naked w h e th e r i t  oould he con tended  
that such a sale w ould o o n r o y  n good titlo. I  th in k  i t  could  not 

. be so contended, b u t  th a t  is  a v e ry  d ifforont caHe from  th e  case 
which we have now  before ns. W hen  a deoreo-holder seeks to 
execute his decroe ag a in s t p ro p e r ty , m oveable ov iruuiovoalilo, i t  is  
liis duty to m ake suro  th a t  th e  JWoperty w hich he b rin g s  to sale in  

'execution is the p ro p erty  o f his ju d g m e n t-d e b to r , and , i f  he m akes
* any mistake, he does so a t  hia ow n peril. The c ircu m stan ces o f 

tha present case a re , I  th in k , nn exception to th is g en e ra l ru le .
The landlord, the decree-holdor, know  th a t  tho person  w hom  lie 
sued was hia ten an t. N o do u b t th a t  te n a n t had b y  law  th e  r ig h t  
to transfer hia ten u re , b u t th e  sam e law  c a s t upon the tran sferee  
tbe duty of g iv in g  the land lo rd  d u e  n o tice  of the  tra n s fe r , an d  
unless the transferee d ischarged  tho  d u ty  so oast upon Inin, tbe  
landlord was no t in  m y opinion bound to  look beyond th e  in form 
ation contained in  his ser in  h ta , an d  can n o t bo nffeoted w ith  
knowledge o f  a  fa c t no t com m u n ica ted  to h im  by  th e  person 
whose duty i t  was to co m m u n ica te  i t .  I t  will he borne in  m ind  
tlmt he had uot th is  know ledge from  an y  o th e r source, a n d  no case 
of fraud has been m ade out. In  th is  exceptional ease, therefo re , 
tbe duty was, no t upon th e  decroe-holder, b u t upon  th e  person 
who now comes in to  O ourt, and  asks fo r redress. T h a t  person 
has been g u ilty  o f  neg lec t in  tho  tra n sa c tio n  itse lf—n e g le c t o f  a 
duty expressly im posed on h im  by tho lnw— w hilst the  land lo rd , 
against whom he seeks redress, lias co m m itted  no  w rongful ac t, 
and has been g u ilty  of no  om ission o f d u ty . I t  appears to  me,

• therefore, th a t  th e  p la in tiff is  estopped b y  h is ow n om ission from  
Baying in  th is s u it  as a g a in s t th e  lan d lo rd  th a t  he  had acqu ired  a 
good title to  the ten u re . T hen , th e re  is  an o th e r consideration.
Section 316 o f th e  Oode provides th a t  th e  sale certificate shall, 'so,
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1884 far as regards tlie  parties to  th e  en it and persons claim ing throtigh
pANYB o r under them , vest the title  to  the property  in th e  purchaser. I n

^Sxboar14 case now before ll9> the plaintiff claims un d er one of the parties 
v. to  th e  ren t su it, th a t is, the  defendant, and  I  th in k  th a t  the

oHffHDBB provisions of th is  section are therefore applicable to  him .
Chowdhry. j  am  therefore 0f  opinion th a t, although th e  tenu re  iu  this cnBe 

was sold under the  provisions of the Oode of C ivil P rocedure arid 
no t under tlie special provisions of B engal A c t V I I I  of 1869, 
tlie plaiutiff is not entitled to  succeed in  th is  su it.

W e dismiss th is  appeal, b u t w ithout costs, no  one appearing 
for the respondent.

M oD omell, J . — In  th is  case i t  is found by  th e  C ourt below that 
tlia^em iiid iiT -^^-^atitled to  pelM he w hole tenure , and  the sole 
question we have to  decide is, w hether lie ac tu a lly -so ld  i t .  Both 
the  Courts below have found as a  fact t l ia t  the  whole tenure was 
sold, th a t tlie tenure was proceeded ag a in s t and regarded as liable, 
and th a t the sale proclam ation and sale certificate show th a t the 
tenure wa9 sold. U nder these circum stances I  do no t th in k  that 
^&'<ua<jht to in terfere , a lthough  there  m ay  have beeu irregularities 
i u  the Bate proceedings, and I  would therefore dism iss this appeal.

A p p e a l  d ism issed .

Before Mr. Justice Toitenhath and M r. Ju stice  N orris.

ISS-t ARUT SAHOO and AiroTHEn (DmreifDAiiTs) w. PUANDHONJS
M m h  S‘ PYKTJRA (Pr,A«mi?if.)#

Landlord and Tenant— Occupancy o f homestead land— E ig h t o f landlord.
io determine tenancy.

' Tho mero record  of the nam e o f  a ten an t, who is  found in oCoupfttion 
of a particular piece of larid, in  . Settlem ent proceedings, and  o f 1 th e  reftts 
payable by him , does no t invest h im  with, any perm anen t title  to hold it*

W here an esta te , a t  one tim e tho p roperty  o f tho  (Government, was nq a 
khas  mchal se ttled  ryo tw ari for a  period of 30 y ea rs  from  1247, and where 
in  such Settlem ent A. was rooorcled as te n a n t o£ th e  land  a t  a  stilted rent, 
H eld  tlm t the C ourt yrns n o t bound to  presum e th a t  th e  origin o f title 
was a grnnt to continue-in perm anen t possession.

* A ppeal from  A ppellate D eoree N o. 689 o f  1883, against th e  decree 
o f W. W rig h t, Esq., Subordinate Ju d g e  of O uttaelt, da ted  29th, of Decani? 
b e r 1882, reversing th e  decree o f Btiboo H u rre y  K isUto Chattei'je.e, MhBlsiS 
of Ja jp u r, da ted  the S ls t o f A ugust 1881.


