
tLe finding in fclie previous suit' does not constitute kumarappa 
res judicata in Subban’s favour. •».

The lower Court has also held on the point of 
7'es judicata against Subbanj but on an erroneous ground, venkata- 

W e  have thus held that Sabban cannot succeed on s d b b a  R a o  J. 

the point of res judicata. W e  have further held that, on 
the merits, he is bound to fail. In this view, it is 
unnecessarj to decide the other points raised in the 
case. The result is that the decree of the lower Court 
in Original Suit No. 19 of 1924 is confirmed and the 
Appeal Mo. 178 of 1929 is dismissed with costs.
It follows that Appeal No. 376 of 1924 is also dismissed, 
but we make no order as to costs.

G.R.
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Before Mr. Justice Reilly and Mr. Justice Anantakrishna Ayyar.

KAS ARAB ADA VENK AT AO H AL AP ATHI RAO wsi,
( R s s p o n d e n t ) , A p p e l l a n t , September_i.

V.

GADIRAJU YBNKATAPPAYYA and  another 
(A p p e l la n t s ) ; E ,b3poni)Ents *

Code of Givil Procedure (Act V of 1908), 11— 'Execution of
money decree— Attachment of immovable 'property in —
Validity of— Decision as to— Purchaser of that 'property 
from judgment-debtor during pendency of proceedings 
raising question of validity of such attachment not party 
to such proceedings if and when hound l y —Res judicata—
Lis pendens— Applicability of principles of.

Wherej during the pendency of proceedings between the 
decree-holder and the Judgoieat-debtor raising the question, of

* Letters Patent Appeal No. 349 of 19i!6.



Y e n e a t \- the validity of an attacliment of immovable property in exe- 
cution of a money decree, a third party parchaseg that property 

V. from the juHgment-debtor, he is, in the absence of proof of 
0̂ * collusion between the decree-holder and the jndgment- 

debtor in connection with, those proceeding3, bound by the 
decision therein upholding the yalidifcy of the attachmenfcj 
tliongh not hiriiself a party to the proceedings. The decision 
is res judicata against him and the principle of the doctrine of 
Us ‘pendens will also apply to such a case.

Appeal under olanae 15 of tlie Letters Patent against 
the decree of D evidoss J., dated August 1926
and made in Second Appeal No. 1805 of 1923 on the 
file of the Hi,o;h Court, preferred against the decree 
of the Court of the Subordinate Jadge of Narasapur 
in Appeal Suit No. 12 of ! 922 (Appeal Suit No. 416 
of 1921, Sub-Court, Ellore) preferred against the decree 
of the Court of the Additional District Munsif of 
Narasapur in Original Suit No. 142 of 1920 (Original 
Suit No. 508 of 1920 on the file of the Principal 
District Munsif s Court of Narasapur).

V. Viijyanna for appellant.
P. Somasundaram for respondents.

Otir. adv. vult.
The Judgment of the Court was delivered by 

MitSt Anantakrishna Attar J.— The first defendant in Original 
ArYAs j. Suit No. 142 of 1920 on the file of the Additional District 

Munsif’s Court of Narasapur is the appellant before us. 
H© was the plaintiff in Original Suit No. 33 of 1912 on 
the file of the Principal District Munsif’s Court, Narasa- 
pnr, wherein he obtained a decree for money against 
M. Venkatararaanayya on ;-iOth September 1913. He 
applied to execute his decree in Original Suit No. 38 of 
1912 by attachment and sale of certain Immovable 
property and on the 14th March 1914 the District 
Munsif passed an order for attachment. In the mean
time, M. Yenkataranianayya, having filed an appea
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against the District Mimsif’s decree, obtained an ad Venkata-
. , ,  „  ,  C HAn-iPATHT
interim order stay mg execution, trom the appellate Court hao
on 13rli March 19 1 4 .  Th«i int '̂rim stay order was received v e k k a t a p - 

in the District Mimsif’s Court on I6 fcii March 1914, and 
before the arain was informed of the order, the amin

 ̂ i£Ki S n  WA

reported on the I7th March 1914 that attachment w a s  A i V A E j .

carried oat on that very date (I 7 th March) by affixing a 
copy of the proclamation on the land. Subsequently the 
ad interim order was vacated on tlie 15th April 1914 
as the jadgment debtor failed to furnish security as 
required by the appellate Court, Venkataramanayya 
filed an application—Miscellaneous Petition No. 195Q of 
1914— on 6 th October 1914 under section 47 of the Code 
of Civil Procedure alleging that the attachment made on 
17th March 1914 aftar the appellate Court ordered stay 
of execution was %ltra vires and illegal, and that the 
application for sale made by the decree-holder on the 
strength of the said attachment was not maintainable, 
and he prayed that “  the Court may cancel the attach
ment and the sale application made by the decree- 
holder The District Munsif overruled the contentions 
of the decree-holder and directed that the attachment 
in question be raised and all further proceedings follow - 
ing thereon quashed On appeal the said order was 
confirmed by the Subordinate Judge. When the appeal 
was pending, Venkataramanayya died and his widow,
Karneswaramma, was brought in as his legal represen
tative by the appellate Court. The decree-holder in 
Original Suit No. 38 of 1912 preferred a civil miscel
laneous second appeal to the High Court. There was a 
reference to the Full Bench in that civil miscellaneous 
second appeal. The Full Bench held ;

“ Where sabsequent to an interim order for stay of 
execution made by an appellate Court ■without notice to the 
decree-iiolder  ̂ but before its comrmiiiioatioii to the Court of first
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VENEATAP'
I ’ A Y Y A .

ATI’S All J,

Venkata- iiistanoej an order of attacKment is made by tlie latter Coxirtj 
the order of attachmeiit is not void and ineffectual as having 

■«. been made without jiirisdiction, but is legally valid, (and that) 
the order is effective only from the time it is communicated to

----- the first Court.”
KRISHNA 8 ee Venhatachalajiati Rao v. Kameswaramma{ 1). The 

case came on for final disposal before the referring 
Judges (Abdue Rahlm and Bakeweil JJ.), and they 
passed the following judgment in. the case on 18th 
December 1917:—

“ The appeal will be allowed, the respondent’s petition 
dismissed, and the attachment restored. The appellant will 
recover his costs from the respondent thronghout/^

On the allegation that by a sale deed, dated 27th May 
1914, Gadiraju Venkatappayya and others had purchased 
the property in question from Venkataramanayya, they 
(the vendees) filed a petition on 26th August 1918 under 
Order XXI, rule 58, of the Code of Civil Procedure to 
raise the attachmdnt on the ground that there was no 
valid attachment on the properties on the date of their 
purchase. The decree-holder contested the position 
with the result that the petition was dismissed on 31st 
October 1919. The vendees (Gadiraju people) filed 
Original Suit iSfo. 142 of 1920 purporting to be under 
Order XXI, rule 63, of the Code for setting aside the 
order passed on the 31sfc October 1919, and they made 
the decree-holder in Original Suit No. 38 of 1912 the 
first defendant to their suit and Karneswaramma (the 
•widow of the judgment-debtor in Original Suit No. 38 
of 1912) was made the second defendant. Various 
contentions were raised by the parties such as, for 
example, whether there was a valid attachment of the 
properties, whether the question was res judicata by 
reason of the order passed by the High Court on 18th 
December 1917, whether the plaintiffs were estopped

THE INDIAN LAW REPORTS [VOL. LT
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from questionine the attaohment, and whether the suit ̂ ^ CHAl.APATHI
was barred by section 4-7 of the Code. Both the lower Rao 
Courts having dismissed the suit, the plaintiffs (Gaclirajii Yekkatap-

P 4-YyA»
people) preferred a second appeal to t.lie High Court, ‘— ' 
The learned Judge who heard the second appeal was of krwhna 
opinion that on the facts disclosed by the evidence in the 
present case there was no legal and yalid attacliment on 
the properties, that the plaintiffs who were not parties 
to the proceedings that came before the High Court in. 
connection with the execution of the decree in Original 
Suit No. 38 of 1912 were not bound by the orders passed 
therein, and that it wag open to the plaintiffs to show 
that there was no valid attachment on the property when 
they purchased the same on the 27th May 1914 The 
learned Judge came to the conclusion that, after the ad 
interim stay order passed by the appellate Court on the 
13th March 1914 was received in the District Munsif’s 
Court on the 16th March 1914, no proceedings in 
execution could be legally taken in the case, and tha', 
the attachment which ■ was effected hy affixing a notice 
on the properties on the 17th March 1914, and on the 
Court-house and tlie Collector’ s office on the 23rd March, 
was not merely irregular but illegal and void. Holding 
that the plaintiffs were not bound by the orders passed 
against their vendor— the jndgment-debtor— after the 
judgment-debtor had sold the properties to them, the 
learned Judge reversed the judgments of both the lower 
Courts and set aside the order passed in the claim peti
tion on the 31st October 1919.

The first defendant has preferred this letters patent 
appeal.

Though several points were sought to be raised before 
us by the learned Counsel on either side, we thought it 
advisable to restrict arguments in the first instance 
to the issue whether the main question has become
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ven-kata- res judioaia by reason of the order passed by the High 
Court on the 18th December 1917, and whether the

Tenkatap- plaintiffs are bound b_y the said order. After hearing full 
v™.. arguments on that qneation, we have come to the con- 

elusion that the plaintiffs are so bound, and that it is not
aytar j. necessary to consider the other points raised in the case.

yenkataramanayya—the judgment-debtor in Origi
nal Suit No. 38 of 1912—musti be taken to have had full 
Knowledge of all the proceedings that took place in 
execution of the decree in that suit, and pending the 
disposal of the appeal he got an ad interim order of stay 
of exer.ution on the 13th Marcii 1914. The further 
pi'oceedings that took place in the District Alunsif’ s 
C(uirt in connection with the attachment proceedings 
also must hav«̂  boen known to him, viz., that the a mi a 
reported on the 17th March 1914 that he had in 
pursuance of the order passed by the District Munsif on 
llfch March 1914 carried out the attachment by affixing 
a copy of the, proclamation on the lands on 17th March 
1914, and that similar copies were affixed to the notice- 
board in the Court-house and in the Collector’ s office on 
23rd April 1914, though the stay order passed by the 
appellate Court was received in the District Munsif’s 
Court on the 16th March 1914. Ail this is not 
denied. He also knew that the said ad interwb stay 
order was vacated on 15th April 1914 by the appellate 
Court as he had failed to furnish security as directed by 
that Court. It is in these circumstances that he sold 
the property to the Gadiraju people on 27th J\lay 1914. 
What the exact effect of the proceedings that had taken 
place in the District Munsif s Court would be, in the 
circumstances, is a matter essentially relating to the 
execution of the decree in Original Suit No. 38 of 1912. 
The judgment-debtor would be bound by the decision of 
the executing Court as regards the effect of those
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proceedino^Sj and prim.a facie any prison wlio claims title V k n k a t a -
( = 1 1  . C H A r . A P A 'i ’ ii

under the judgmeDt-debtor alter tne happening' of those Eao 
events would also be bound by the decision of the venk'map- 
exeouting Court as to the exact effect of those proceed
ings, The judgnient-debtor could not, by transferring- the 
property at that stage, render the decision that may be— 
and in ordinary circumstances would be—passed by the 
executing Court as regards the effect of those past 
events nugatory as far as the di^cree-holder is cOQcenied.
On the other hand, the purchaser from the jndg^meut- 
debtor in such circumstances would ftrima fid ft take the 
property only subject to the disabilities it was under 
when in the hands of the judgment-debtor. When 
therefore the decree-hohier sought to proceed farther 
with his execution application which be had already 
hied in March 1914- and 'T̂ anted to bring the property to 
sale in pursuance of the steps taken by him in March 
1914, the executing Court had to decide whether there 
was a valid attachment of the property in March 1914- 
The circumstance that the Court was called upon to 
decide that question formally only after the jndginent- 
debtor has sold the property to the plaintiffs should 
not alter the essential nature of the said proceedings, 
nor take away the jurisdiction of the Court in wiiich 
the said execution proceedings were then pending to 
adjudicate on that question; nor is it material that the 
question came up for consideration on a petition tiled by. 
the judgment-debtor. it is clear from that petition 
(Civil Miscellaneous Petition No, 1950 of 1914) that the 
decree-holder in Original Suit No. 3S of 1912 had applied 
for sale in pursuance of the attachment effected in March 
1914. The Courts had accordingly to consider what 
exactly would be the effect of the proceedings that had 
taken place in March 1914, and the High Court on 18th 
December 1917 passed final orders on that question in
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ViKKAii. jjjg following terms :— “  The appeal will be allowed, the
C H A L A F A 'l’ H I  ^  . .

B a o  respondent’s petition dismissed, and the attachm ent 
Vbnkataf- restored.” The judgment-debtor’s widow was a party 

to the said proceedings in the High Court, and she could 
not therefore contest the binding nature of the said 
decision ; but are the present plaintiffs (the vendees from 
the judgment“debtor under a sale-deed, dated in May 
1914) in a batter position? We were not referred to 
any reported decision directly bearing on the point. 
After consideration of the question we have come to the 
conclusion that they are not.

In our opinion, when proceedings by way of attach
ment of immovable property in execution of a money 
decree have been taken by the executing Court in an 
execution application filed by the decree-holder, any 
question that might be raised whether the proceedings 
taken by the Court did amount to a valid attachment 
or not is one that falls to be decided by the Court in the 
execution department; any stranger purchasing the 
property from the judgment-debtor in those circum
stances would only take the property subject to the 
Court’s decision as to the effect of the proceedings 
actually taken before his purchase. Such purchaser 
would be bound by the Court’s decision of the question 
in the execution department though he was not a party 
to the same. To hold otherwise would be to impair the 
rights of the decree-holder and to enable the judgment- 
debtor to set at naught decisions of Courts competent to 
adjudicate on the rights of parties, and give the go-by 
to the principle of law giving finality to decisions of 
Courts in matters properly before them.

The present is not a case where the proceeding 
pending before the Court is only an execution application 
to attach property. Further proceedings by way of 
actual attachment had taken place ; and the proceedings



by way of attachment) of the properties in dispute took venkata- 
place in a Court of competent jurisdiction; it was when 
those proceedings were pending that the present plaintiffs ven^4tap- 
pnrchased those properties from the judgment-debtor ; ^^2 '̂
prima facie they mast be taken to have purchased them 
subject to the result of those proceedings. 'I'he prin- ^yyar j .  

ciple of the doctrine of Us pendens would apply to such 
a case. If for any reason the proceedings that were had 
relating to the properties in question prior to the 
plaintiffs’ purchase should prove abortive and infruc. 
tuous, and the decree-holder had to take entirely fresh 
execution proceedings after the plaintiffs’ purchase, tlien 
there would be force in the respondents’ contention that 
such fresh execution proceedings would not be binding 
on them unless they were made parties to the same.
On the other hand, it is nob open to a party to a pro
ceeding to nullify the effect of proceedings already 
properly taken with reference to that property by trans
ferring the same to strangers. As already remarked, it 
does not really matter whether the actual decision of the 
Ooarts as to the effect of the past proceedings is given 
only after the plaintiffs’ purchase, if the adjudication 
is really with reference to matters that happened before 
such purchase and regarding the effect of the legal 
proceedings that were had prior to the same. To safe
guard the purchasers’ rights, the purchasers should in 
such circumstances get themselves impleaded as parties.

To take an analogous case, in a suit to recover money, 
if questions should arise whether the plaint contained 
sufficient allegations claiming and justifying a charge, 
and whether the prayer claiming a charge on certain 
properties was specific or not, the trial Court would have 
to decide those questions by its final judgment and 
decree, and if the Court should decide the questions in 
favour of the plaintiff and give Mm a decree for monej/
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Venkata- charged on the properties mentioned* it would seem that 
the deciftion would be biri'iing’ on a purcliawser from the 
defendant, ponding suit, th ou gh  he be not actually a 

party to tlie de^cree. H e would not be allowed to show
Asanta- sub?>pqueat suit that the orior decision was wroop: in
KlUhHNA. ^
aytakJ. the ab>5eiice of fniud or collasion. The case might be 

dilferent if the plaint was aubsequentlj amended so as 
to claim a charge on a particular property after that 
property had been sold away by the defendant to a 
stvauger.

In the case before uSj it is not contended (not even 
suggested) that the proceedings conducted by the 
jadgment-flebtor wore not conducted bona fide or that 
tliore was any fraud or collusion between the judi^ment- 
debtor and ttio decret'-holder in connection with the snme. 
On the other hand, it is admitted by one of the present 
plaintiffs, when examined as a witness in the present 
suit, that he was really conducting those proceedings on 
behalf of the judgraent-debtor’s representative— the 
widow. After the sale of the suit properties to the 
plaintiffs on 27th May 191-i, it is difficult to understand 
why the judgment-'lebtor should have troubled himself, 
and why a petition—Civil Miscellaneous Petition 
No. ].9 j0 of 1^14—should have been filed on 6tli October 
j 9 !4  to “  cancel the attachment and the sale application 
made by tl.ie decree-holder As remarked by the lower 
appellate Oourfc, it seems difficult to avoid the inference 
that the plaintiffs, having been worsted in their attempt 
to get the attachment set aside by proceedings in the 
name of Yenkataramanayya, have hit upon the expedient 
of claim petition and the suit to achieve the same 
object.”

It was further argued that the attachment made in 
March 1914 should be taken to have been completed 
only on 28rd March 191i, when copies of the
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proclamation were affixed in the Court-house and in tlie V r n k a t a -
CH A I A P A TJTI

Collector’ s Office in accordance V7ith the provisions of Eao 
Order 2 1 , rule 54, of the Code of Civil Procedure and, 
as tbe stay order was perused by the District Munsif on 
17th March 1914, the snbseqiieni- acts done on 23rd 
March 1914 should be taken to be ultra vires, and that 
there was no complete and valid attachment in the eye 
of the law ; and the decision of the Full Bt^nch in 
Simiappan v. Arunachalam PUlai{l) was relied on.
Assuming the argument to be correct, that does not 
take away the binding nature of the decision passed by 
this Court on 18th December 1917 that the attachment 
was valid and restoring the attachment.

Orders passed in the course of execution proceed
ings adjadicating on the ri^-hts of the parties are res 
judicata and could not be called in question by the 
parties or their representatives. When once the said 
orders become final, that effect could not be sought to 
be avoided by making allegations that the previous 
decisions were wrong on the merits because full facts 
were not placed before the Court or that all available 
evidence was not let in on the former occasion ; see h’am 
Khpal V. Bv'P Kua>\'i) ; Miingul Perahad DicJiit y.
Grija Kmit Lahiri{J^) and Baja o f Bamnad v. Vulummi 
Tevar(4i),

It therefore seems to us that the present plaintiffs 
are bound by the orders passed by the High Court 
restoring the attachment.

It is a matter for satisfaction that we have been able 
to reach this result, since there is no doubt that the 
conduct of the judgment-debtor in getting an interim 
stay from the appellate Court ( which was finally

(!') aa i9 ) T.L.E. 42 Ma,d. P44 (F’.B ). (2) (1-83. T.L.R. 6 All. 269 (P.O.). 
(3) ,1881) I.L.E. 8 Oalo. 51 (P.O.). (4) (1920) L.B,. 4,8 I  A. 45.



texkata. dismissed as no security was furnished) and then tran s- 
cEiALAP.,ria properties fco the plainfciffs— who had (there is

Vf.skatap- ^0 doubt) notice of all the proceedings— thus defeating 
the decree-holder would surely be repreheuBible from 
‘ lie moi-al point of view, 

ayyarJ. W e  accordingly hold that the present plaintiffs are 
bound by the tinal orders passed in execution proceed
ing’s in Original Suit JMo. 38 of 1912 in which it was 
held by the High Court in effect that there was a valid 
attachment in March 1914 of the properties in dispute, 
and that the said “  attachment should be restored 
The plaintiffs’ purchase from the judgment-debtor in 
May 1914 should be taken to be subject to that attach
ment, Allo\Titig thia letters patent appeal, we restore 
the de'*isiou of the lower appellate Court with costs here 
and in second appeal.

A.S.V.
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