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APPELLATE CIVIL.

Before Mr. Justice Venkatasubba, Bao and Mr. Justice 
PaJcenham Walsh.

KUMAEAPPA CHETTIAR and two oiheks ( P laintiffs) ,  wsi,
i September

A p p e lla n t s , 29.

t).

ADAIKKALAM CHBTTY and six others (D efendants), 
R espondents.*

Code of Givil Procedure {Act V of 1908), sec. 11— Bes 
judicata— Finding declaring joint title of 'parties to suit and 
third parties— I f  operates as res judicata, between parties-—  
Adverse finding cugainsi a 'party 'who could not appeal—■ 
I f  operates as res judicata— Hindu Law— Partition—  
.Gomplete or partial— Presumption,

There -were five bTotheTS A., Y ., S., E., and anotiier. A. 
filed a suit in 1906 against S. and Z. (a stranger to the family) 
claimiiig that a ceTtain sum of moaey lent on mortgage to Z. 
"by him in 1885 was his exclusive property. In that suit S. 
who did not represent Y. and R. stated that the sum of money 
"belonged to himself and V. and B-,, and that A. had no right 
to the same; Z. contended that the suit was bad for non­
joinder of proper parties since the sum of money belonged to 
ail the fire brothers jointly, Nobody raised the point that there 
was a partition in 1887 among the brothers. The Court held 
that, on the date of the transaction of 1885, A. lired separately 
from his brothers, and that he took the mortgage of 1886 in 
his name with funds in which his brothers were interested and 
in which they had a share, and that there was no ground fox 
sujjposing that when A. lent the money he was acting as the 
managing member of the joint family or was representing any 
interest but his own and as such the suit was not bad for non­
joinder of proper parties. A decree was passed in A.^s favoiiT 

• for the amount claimed. In a later suit by Y .’s widow against 
the other members of the family it was held that in 1887 there 
was a partition among the fiye brothers. S. filed a suit in 1924

»  Appeals isos, 178 of 1929 and 376 of 1924,



Kcmarappa against A. and several others^ claiming a fifth share of the 
Chettiae q£ 1001167 that was the subject-matter of the suit of 1906^

Adaik’kalam basing his claim on the findings in that suit and also alleging 
Chetty. ]̂j_e gjiTQ was not disposed of by the partition of 1887.

Held (1) that where a partition has taken place the pxesnmp- 
tion is that it was a complete partition and the bnrden lies upon 
him who alleges that a certain property was excluded from the 
partition to show that it was a partial partition

(2) that the finding in the suit of 1906 cannot operate as 
res judicata, between A. and S. because the suit, in spite of 
the findings was decided in A.^s favour and as a I’esult he had 
no right to appeal for the purpose of challenging the finding;

and (3) that the finding in that suit cannot operate as 
res judicata between A. on the one hand and Y . and K. on the 
other since the latter were not parties to that suit and it cannot 
operate as res judicata, between A. and S. by the mere fact 
that they were parties to that suit, since the joint title of all the 
five brothers (including Y . and R.) to that sum was found in 
that suit and not the exclusive title of S.;, Y .,  and U.

Appeals against the decrees of the District Court of 
’W est Tanjore in Origiaal Suits Nos. 19 of 1924 and 

4 of 1923.
K. 8. SanJcara Ayyar and K, M. B. Sastri for appel­

lants.
JB. 8it(ircima Bao and 8, B. Muthuswami Ayyar for 

first respondent.
The other respondents were unrepresented.

Our. adv. mlt.

The Judgment of the Court was delivered b j  
j. V enkatasubba Rao J,— These appeals relate to the owner­

ship of a certain sum of money. To dispose of them, it 
is unnecessary to refer to more than a few facts. There 
were five brothers: (1) Adaikkalam Chatty, (2)Veerappa  
Chetty, (3) Subban Chetty, (4) Eengan Chetty and 
(5) Yaidyalinga Chetty. In 1885 Adaikkalam lent on 
the mortgage of certain properties a sum of Rs. 13,000 
to a person whom we shall call the Zamindar. The deed
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of mortgage was taken in the name of Adaikkalam. In Kumurm
GSEmAE*1888 the last three brothers (Subban, Eengau aud v. 

Vaidyalinga) lent to the same person Rs. 4000 on a 
second mortgage of those properties. The deed -was yenHta- 
taken jointly in the names of the three brothers mentioned 
above. That deed provides for the payment by them 
of Rs. 13,000 due to the first mortgagee, AdaiJckalam,
He, however, was not paid and the mortgage in his 
fayonr remained in force. On the 28th of December
1905 Vaidyalinga assigned by Exhibit II his one-third 
share in Rs. 4,000 in favoar of Adaikkalam. On the 
6th of January 1906 Rengan similarly assigned his 
share in favour of the same person, Exhibit III. On the 
1 0 th of October 1906 Adaikkalam filed Original Suit 
No. 49 of 1906 to enforce his rights under the two mort­
gages referred to above. In that sn.it the Zamindar 
was made the first defendant and Subban, Adaikkalam’s 
brother, the second. As subsequent mortgagees, cer­
tain others were impleaded as defendants 3 to 6 . 
Adaikkalam as plaintiff claimed not only Rs. 13,000 but 
also two-third of Rs. 4,000 basing his right thereto on 
the assignments executed in his favour by Rengan and 
Vaidyalinga. In the plaint in that suit he alleged that 
Subban was entitled to a third of Rs. 4,000, that he was 
therefore asked to join with him as plaintiff, and that, 
on his failing to do so, he was impleaded as a defendant.
He prayed that a decree might be passed botb in favour 
of himself and Snbban for the respective amounts due 
to them. In efî ect, Adail?kalara asked for no relief 
against Subban but prayed, on the contrary, that a 
decree might be passed both in his and Subban’s favour.
The suit was resisted both by the Zamindar and Subban.
To the defence raised by Subban we shall advert 
presently. The Zamindar pleaded, mier alia  ̂ that the 
•amount of the first mortgage belonged not solely to
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EoHiHjppi Adaikkalam but to the joint family of whioh he was
Obbtti ar

V. a membei’ and that the suit was bad for the non-joinder
AbaIKKAIAM „  ,  t . r  T ,Chetty. of the other coparceners. An issue was rramed as to
Venkata- whetlier Adaikkalam was solely entitled to the sum 

BTTBBA e,ao j. Rs. ISjOOO, and the trial Judge, coming to the 
conclusion that it did not, dismissed the suit. JFrom 
his decree an appeal was taken to the High Court, 
Appeal No. 189 of 1909. What the effect is of the 
decision then given by the High Court is one of the 
matters we have to decide. For the present it is 
sufficient to state that the High Court allowed the 
appeal of Adaikkalam and passed a decree in his favour, 
holding nevertheless that the Bs. 13,000 belonged not 
to him solely but to the joint family. In the present 
appeals, the question to decide is, is Subban entitled 
to a fifth of this sum of Es. 13,000 ? There were two 
suits filed in the lower Court and each of them raised 
the question, is Subban entitled to a fifth of the amount 
or is Adaikkalam the sole owner ? For the sake of 
brevity Subban may be treated as the plaintiff and 
Adaikkalam as the defendant. The lower Court has 
disallowed the claim of Subban.

On behalf of Subban, bis learned Counsel, Mr, K. S. 
Sankara Ayyar, has strongly urged that the decision of 
the High Court in Origiual Suit No. 49 of 1906 operates 
as res judicata in his favour. Before examining that 
contention, we shall deal with the merits of the case. 
The question of fact that arises is, on the date of the 
mortgage suit, to whom did the Rs. 13,000 belong, to 
Adaikkalam. solely or to the five brothers jointly ?

In Suit No. 49 of 1906, that question, as we have 
said, was raised at the instance of the Zamindar. 
Adaikkalam’s case then was, that there was a partition 
of the joint family property in 1882 and that the sum 
lent in 1885 was his separate property. Subban, after



pleading that the family in 1885 was joint, went on to Kwaeappa 
allege that by some arrangement the last three brothers 
(Subban, Rengan and Vaidyalinga) became exclusively 
entitled to the mortgage amount, namely, Rg. 13,000.
It is important to bear in mind that each of the three sijbba a&o j. 
contending parties gave a different version— Adaikkalam 
stating that the amount was his separate property, the 
Zamindar that it belonged to the joint family, and 
Subban that it belonged solely to the last three brothers.
We may usefully quote a passage or two from Subban’s 
written statem ent—

“ Then, I, Rengan Chetty and Vythi Chettyj in all, three 
personaarranged tliat the said bond for Bs. 13_,000 should be 
allotted to our share, at the time of future division of our family 
properties, that the plaintiff should have no right whatever to 
the said bond of Rs. 13_,000, that he shonld not claim any right 
to itj that we three alone should jointly pay E,s. 4,000 to the 
first defendant, and that in respect of the othi deed for Rg. 17,000 
to be obtained from the first defendant in our faYonr after such 
payment, plaintiff should have no right whateyer. We paid 
Es. 4,000 to 1st defendant and obtained a othi deed for 
Rs. 17,000 on 21st June 1888.’^

Thereupon the plaintiff and the deceased Teerappa 
Ohettiar lived together, and myself and the other two brothers, 
namely, Kengan Ohettiar and Yythi Ohettiar, together. Subse­
quent to our othi deed for Rs. 17,000 the plaintiff had no sort 
of enjoyment in the villages in dispute/'’

‘'“’From the date of the said othi deed, we three have been 
enjoying the suit villages adversely to the plaintiff. From the 
date of our othi deed for Rs. 17,000, the plaintiff had no sort of 
claim or enjoyment whatever in the suit villages.’ ’

In effect, Subban denied Adaikkalam’s right to any 
part of the sum of Bs. 17,000 and distinctly prayed that 
the suit should be dismissed with costs. The signifi- 
canoe of this, will shortly appear when we consider the 
point of res judicata. But, to proceed, the trial Court, 
as we have said, dismissed that suit holding that
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EouiEiprA Adaikkalam and his brothers were undivided and that
O h e t t i a b

tlie money belonged jointly to all of them. The Higii 
g h e t t t . Co art, while confirming the finding that the amount was 

ve^ta- their joint property, set aside the decree dismissing the 
suBBA rao J-. grounds, then, did the High Court come

to that decision ? It held (i) that Adaikkalam was 
on the date of the transaction of 1885 living separately 
hut that he took the mortgage in hia own name with 
funds in which his brothers were interested and had a 
share and (ii) that there was no ground for supposing that 
when Adaikkalam lent the money he was acting as the 
managing member of an undivided family or was 
representing any interests but his own ; see AdaiJchalam 
Olutti V, Subban Ghetty{l). On these jOindings, the learned 
Judges held as a question of law that the mortgagee 
could maintain the suit in his own name. They then 
go on to observe that, even assuming that Adaikkalam 
was on the date of the mortgage the managing member of 
an undivided family, he could still sue on the contract 
entered into by him in his own name without impleading 
the other members of his family ; (see page 626), Act­
ing on this view, the High Court decreed Adaikkalam’s 
suit. But since then an important event which alters the 
aspect of the case has occurred. A  suit commenced in 
1919 was, after these appeals had been filed, finally 
decided by the High Court in 1930. That was a suit filed 
by Vaidyalinga’s widow against the other members of 
his family. In that suit, the question as to the status 
of the family was directly raised: Was there a
partition and, if so, when ? The High Court held (i) 
that in 1887 there was a partition among the five 
brothers and (ii) that the last three brothers who re­
united became divided in 1905.

(1) (1914) 27 M.LJ. 621, 624.



It is common ground that by  this finding as to the kbmarappa 
stafcas of their family, the parties are bound. When 
the High Oonrt decided the mortgage sait of 1906, 
none of the three contestants put forward the partition yen^ta- 
of 1887. When we approach the evidence in the case. Rao j* 
this fact must be borne in miud. Having regard to the 
then contentions, all that the High Court had to decide 
was whether Adaikkalam became divided in 1882, that 
is, previous to the mortgage. If that was found in the 
negative, it necessarily followed that the money was 
the property of the joint family. But the recent 
decision has declared that there was a partition in 1887, 
that is, subsequent to the mortgage. I f  so, whose 
property did this mortgage become by reason of that 
partition ? That is the question we have now to decide—  
very different from what the High Court had then to 
determine. Having this in view, let us proceed to 
examine the evidence. When the second mortgage 
(the one of 1888) was executed, Subban and his two 
brothers agreed to redeem the first mortgage in favour 
of Adaikkalam. The mortgage deed contains a stipula­
tion that they were to pay him Rs, 13,000. If Subban’s 
present case is truei, he and his two brothers were 
entitled to three-fifths of that amount. Why then did they 
agree to pay the entire Rs. 13,000 to Adaikkalam ? To 
this admission, made as it were close after the partition 
of 1887, great weight must be given; for, it is Subban’s 
case that the mortgage was at that partition, kept 
joint. Then, agaia, in the 1905 partition Subban. 
and his two younger brothers treated this mortgage as 
the joint property belonging to them exclusively. How 
is this conduct of Subban consistent with the mortgage 
having been set apart as joint property in 1887 ? We 
have already said that Rengan and Yaidyalinga assigned 
their interests in the Rs. 4,000 to Adaikkalam. This
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K0HABAPPA happened shortly before the saifc of 1906. In the
ohbttue deods these two brothers distinctly re-»

cognize Adaikkalam’s sole right to the sum of Rs. 13,000.
Venkata- Then came the mortgage suit of 1906. Subban did not 

suBBA Sag J. get up as we hare pointed out, that the Rs. 13,000, 
was the joint property of the five brothers* He alleged, 
on the contrary, that it was the sole property of himself 
and his two younger brothers. What value then can be 
attached to his present case that he is entitled to a fifth 
of the sum on the ground that it belongs to the five 
brothers jointly ? His plaint is as vague as it can be on 
the point. The only person examined in the case is 
Adaikkalam, who, of course, denies Subban’s claim. The 
depositions in Original Suit No. 49 of 1906 of Subban, 
Rengan and Vaidyalinga have been treated as evidence, 
those persons having since died. There was, they 
deposed, a partition in 1887 ; but, according to them, 
it was an incomplete one. Rengan stated that in 
property worth about Rs. 20,000 Adaikkalam refused 
to give the others a share and that the Rs. 13,000 
in question was a part of that Rs. 20,000. Referring to 
the undertaking by him, Sub ban, and Vaidyalinga to 
redeem the first mortgage, this is what he says : “  It is 
only with the idea of paying Rs. 13,000 to the plaintiff 
(Adaikkalam) that we obtained the document for 
Rs. 17,000.” There is nothing worth noting in Vaidya- 
linga’s deposition beyond the fact that he spoke to the 
partition of 1887 and admitted that the sum of Rs. 13,000 
belonged to Adaikkalam. S ubban was concerned with 
making out that the defence he set up in his written 
statement was true, namely, that he and his two brothers 
became the exclusive owners of Rs. 13,000. As regards 
the partition of 1887, lie stated that it was an in­
complete one, as Adaikkalam did not include “  Athani 
village, some jewels, and the deed for Rs. 13,000.”  He
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then went on to sug’^est that, at tlie time of the second -Komarappa
®  ^  Uh e t t ia b

mortgage, Adaikkalam gave up his right to the 
Rs, 13,000 saying that he (Adaikkalam) would adjust Ohbttt. 
the sum of Es. 13,000 from the unpartitioned jewels and yenkata- 
other properties.”  What then emerges from these faets?
That Adaikkalam asserted at the partition of 1887 his 
sole right to this sum, that it accordingly was not made 
the subject of division, that in 1888, shortly after the 
partition, all the three brothers recognised his right, 
that two of them (Rengan and Vaidyalinga) in 1905 and
1906 admitted his title in the assignments and in the 
suit that followed gave evidence in support of it, and (this 
is significant) that they have consistently adhered to this 
position and have never since claimed any right in the 
suit amount.

Moreover, the burden was upon Subhan to prove 
that the partition was not a complete one. When it is 
admitted or proved that a partition has already taken 
place, the presumption is that it has been a complete 
partition, and it lies upon a person allegiog that family 
property in the exclusive possession of one of the 
members of the family after such partition is liable to 
be partitioned to make good his allegation by proof;
Narayan Babaji v. NanaManohar{l).

There is no presumption that any property was 
excluded at a partition ; on the contrarj, the burden lies 
upon him who alleges exclusion, to establish his asser­
tion ; Kailas Y. Bijay{2), Both on the evidence and the 
probabiUties we must find that Subban’ s claim to a fifth 
of this sum is unfounded. The finding to the contrary 
of the lower Court in Civil Suit No. 199 of 1924 (one of 
the two suits out of which the appeals arise), given as it 
was before the recent adjudication by the High Court, 
is not entitled to any weight.
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Kosukappa N ow tbat Subban has no case on the merits, can he
CuETciAE g|3(3c 00(j on the p o in t o f jVfo'zraia. ? In  O riginal Su it 

No. 49 o f 19u6 there was a finding that the r o o n e j 
belono-ed to the five brotliera, but, in spite o f  it, Adaik-VEXSaTA- C? 3 : I

spbba Rao J. fjgcreed. The decree, far from being
based on the finding as to the ownership of the money, 
was made in S[)ite of it.” In such a casOj no isMiie 
decided against the plain tiff can be judicata. The 
law on the point may be thus stated. If the decree is 
wholly in favour of the defendant, no issue decided 
against him can operate as res judica!a so as to bind liira 

in a subsequent suit, for he cannot appeal from a 
finding on any such issue. Conversely, if the plaintiff’s 
suit is decreed in its entirety, no issue decided against liim 
can be res judicaia^ for, he cannot appeal from a finding 
on any such issue, the decree being wholly in his favour ; 
see Mulhi’a Civil Procedure Code, commentary on 
section 11. The first part of this rule is illustrated by Hun 
Biihiidur Singh V. LucJio Koer{l). The suit was brought 
by a Hindu against the widow of his deceased brother 
claiming his property by right of survivorship. The suit 
was dismissed upon a technical ground, but it was never­
theless found as a question of fact that the brothers were 
joint in estate. In this case the widow wholly succeeded, 
although the finding was against her The Judicial 
Committee held that the finding did not constitute 
res judicata against the widow. Midnapiir Zamindari 
GomfaJiy, Ltd. v. Naresk Naraijan Roy(2) recognises the 
same principle. In a suit against certain tenants, they 
pleaded (i) ocoupancy right, (ii) that the suit was prema­
ture. The High Court dismissed the suit on the ground 
that the suit was premature, but gave a finding that the 
tenants had no occupancy right. Their Lordships held
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that the finding on the question of ocenpancT rights did
. , ,  . ,  , T CHETTIABuot operate as r e s j ndicata against the tenants as the decree v.

was wholly in their favour and tbe j could not have 
appealed from the finding (see pages 467 and 4S>). ve^ ta-

The second part of the rale (it is with this we 
are concerned) is illustrated by Rah go v. Miidiijeppail) ̂
A, alleging that he was the adopted sod  of X , sued B to 
recover certain property granted to him by X  nnder a 
deed. The Court found that A was not the adopted 
son of X, but that he was nevertheless entitled to the 
property under the deed, and a decree was passed for A.
A ’s suit was thus decreed in its entirety, in spite of the 
finding against him on the question of adoption. It 
held that that finding did not operate as res judimta in 
a subsequent suit between A and B  ; for the decree having 
been in favour of A, A could not have appealed from 
the finding that was adverse to him.

But, contends Mr. Sankara Ayyar, the learned 
Counsel for Subban, the High Court did not give merely 
a finding, but made it the basis of a part of their decree.
As the money was held to be the property of the joint 
family (Mr* Sankara Ayyar contends), the High Coiirfc, 
in order to safeguard its interests, directed Adaikkalam 
to give security. The judgment, we must say, is not 
clear on the point. Was this direction given as a necess­
ary consequence of their finding, or on account of the offer 
made by Adaikkalam’s Counsel ? However, we consider 
it unnecessary to examine this point further, having 
regard to our view on the next contention of Mr.
Sit ar am a Rao as to res judicatd, with which we shall 
now deal.

.Ttiat contention, in our opinion, must prevail. In 
the previous suit, was this question as to the ownership
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k u m a b a p p a  of tlie m o n e y  directly and substantially in issue between 
GHÊTMAa gQjxiQ parties, that is to say, between Adaikkalam

and Subban ? It was the zamindar (as we have pointed 
Vis^TA- out) that pleaded that the moiiej was the proper by of

suBBA rao j. joint family; Subban, far from pleading that it was
its property, alleged that it belonged exclusively to the 
last three brothers. The other members of the co­
parcenary had not been impleaded, and can it be said 
that Subban was representing the absent members ? 
The case he set up was adverse to their interests, and 
the point on which the finding in question was given 
was different from the one he raised. Supposing the 
finding had been against the joint family, could the 
absent members have been bound ? If it could not have 
been res judicata against them, it could not be res judicata
in their favour. The mere presence of a partj on the
record is not decisive of the question when the point 
of res judicata is raised ; see Malhi Kunwar v. Imam,- 
ud-din'l), where it was pointed out that the plaintiff 
and the newly added defendants were not at issue on 
the point raised: See also Ramdas v. Vazirmlieb{'' )̂. We 
cannot accept Mr. Sankara Ayyar’s arguments that, 
because Subban happened to be a party to that suit, he 
could take advantage of the finding, although his absent 
brothers could not. In Original Suit No. 49 of 1906, it 
was not the exclusive title of the last three brothers that 
was found, but the joint title of all the five. If the 
Court had found in favour of Subban’s case, Adaikkalam 
would have had no right at all. But, in the present 
suits, his right to a fifth is admitted by Subban and it 
is on the footing that each of the other brothers has 
likewise a fifth share that Subban has now claimed a 
share for himself. We must therefore decide that
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tLe finding in fclie previous suit' does not constitute kumarappa 
res judicata in Subban’s favour. •».

The lower Court has also held on the point of 
7'es judicata against Subbanj but on an erroneous ground, venkata- 

W e  have thus held that Sabban cannot succeed on s d b b a  R a o  J. 

the point of res judicata. W e  have further held that, on 
the merits, he is bound to fail. In this view, it is 
unnecessarj to decide the other points raised in the 
case. The result is that the decree of the lower Court 
in Original Suit No. 19 of 1924 is confirmed and the 
Appeal Mo. 178 of 1929 is dismissed with costs.
It follows that Appeal No. 376 of 1924 is also dismissed, 
but we make no order as to costs.

G.R.
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Before Mr. Justice Reilly and Mr. Justice Anantakrishna Ayyar.

KAS ARAB ADA VENK AT AO H AL AP ATHI RAO wsi,
( R s s p o n d e n t ) , A p p e l l a n t , September_i.

V.

GADIRAJU YBNKATAPPAYYA and  another 
(A p p e l la n t s ) ; E ,b3poni)Ents *

Code of Givil Procedure (Act V of 1908), 11— 'Execution of
money decree— Attachment of immovable 'property in —
Validity of— Decision as to— Purchaser of that 'property 
from judgment-debtor during pendency of proceedings 
raising question of validity of such attachment not party 
to such proceedings if and when hound l y —Res judicata—
Lis pendens— Applicability of principles of.

Wherej during the pendency of proceedings between the 
decree-holder and the Judgoieat-debtor raising the question, of

* Letters Patent Appeal No. 349 of 19i!6.


