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H a s i v i r g d d i ,

P̂ kh;xham 
W a l s h  J .

decision, on a matter that was not at all directly before Sdktakaba- 
us. This w a s  in c o d  sequence or an entirely mislBaaing 
and inoorreofc lieadnote in Iswaram FiUaiv. Sonnhaveru 
Taragan{l), There was no discussion whatever before 
us as to the effect of a mere charge on property as 
enabling a third person not a party to the contract to 
sue. As the misleading obiter dictum has in one sub­
sequent case at least, before a single Judge^ been relied 
on, apparently with some success (vide Second Appeal 
No. 119*2 of 1927) I am glad that the error should 
now have been traced to its source and pointed out.

a . R .
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On Appeal f r o m  t e e  H ig h  Covut a t  Madbas.]

JSaecutor— Will of JSindu— Will to which Hindu Wills Act 
( X X I  of 1870) does not ap;ply— Absence of Frohcute— Vesting 
of Projperty— Powers of executor— Prolate and Adminis­
tration Act (V of 1881), ss, 4 and 90.

In the case of a Hindu will to which the Hindu Wills Aot  ̂
1870j does not apply the estate of the testator vests in the 
executor, if he accepts office, from the date of the testator's 
death,, aad he has the powers of an. executor under the Probate
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and Admmistration Act, 1881, even thougli piobate lias not 
been obtained.

Obseryations in Administrator-General of Bengal v. Frem- 
lal MuUich, (1895) I.L.R. 22 Calc. 788 ; L.R. 22 LA. 107, and 
Kurrutulmn Bahadur v. N'uzhat-ud-dowla Abbas Hossein Khan,. 
(1905) I.L.R. 33 Oalc. 116 j L.R. 32 LA. M i,  discussed.

A ppeal (N o. 95 of 1929) from an order of tbe High 
Court) (December 9, 1925) setting aside a decree of the- 
Additional Subordinate Judge of Ellore (March 6,1922) 
and remanding the suit for trial

The order appealed from was made consequent upon 
a judgment of the Full .Bench, dated March 21, 1926,. 
delivered by K umaeaswami Sastei J. (Gom'Ts T eotter.

C.J. and P hillips J. concurring), reported as Ba/miah 
V. VenJccLtasuhhamma{l), The judgment held that in 
the case of wills to which the Hindu Wills Act, 1870,. 
does not apply, the estate vests in the executor, if he 
has accepted office, from the date of the death of the 
testator, and the executor has the powers given by the 
Probate and AdminiBtration Act, 1881j although probate 
has not been obtained.

The present appeal was in effect an appeal from that 
decision. The facts appear from the judgment of the 
Judicial Committee.

D. J?. Bailees K. 0., JSFarasimha?n and W. LaJcshmana Bao 
for appellants.— Tlie Probate and Adniiniistration Act, 1881, 
applies only where probate lias been obtained; it is an 
enabling Act. That is indicated by the preamble. Tliat 
section 4* applies only where a grant liaa been made is shown 
by the heading of Clu^pter II, of which it is the first section. 
An exeoiitoi of a will made in the mufassal was merely a 
managei' before th© Act, and if his position was intended to be 
altered although probate was not granted the Act would have 
so provided. Section 12 by which probate validates the earlier 
acts of the executor is unnecessary if the view of the Full Bench 
is right. Sections 69 and 127 show that the Act is dealing

(1) (1925). I.L.Ii. 49 Mad, 261 (F.B.).
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with oases in which probate has been granted. Section 92, sub- Venkata
section 2̂  has been treated as against the appellants' contention^ SoBAjtaa
but its effect is merely to empower the Court when granting Rama?ya.
probate to I’emoye restriobiong in the will; the section in, its 
present form was enacted in 1889 and was not intended to 
alter the law. PreTious decisions of the High Courts of Madras 
and Bombay are against the appellants, but the deciaions of 
the Calcutta High Court in Sarat Chandra Banerjee v,
Bhu^pendra Nath Bosu{l) and SaJcina Sibee v. Mahomed 
Isha]c{2) are in their favour. The present question has not 
been directly before the Board but the appellants are sup­
ported by observations in the judgments in Adviimstrator- 
Qeneral of Bengal v. Premlal Miilliclc{Z) and Kurrututain Baha­
dur V. Nuzhobt-ud-dowla Ahhas Sossein Khan(4<). The judgment 
in Meyappa Chetty v. Subramanian Ohetty(&), a Straits Settle­
ments casGj was regarded as being against the appellants; but 
it is submitted that it does not touch the present case,

[Reference was made also to Fatmob v. ShaiJc JEIssa,{Q),
Sliailc Mooscv v. ShaiJc JEssa{7), Gana'pathi Aiyar y. Sivamalai 
Gou7idan{H) and Sir Mahomed Yusuf y . Rargovandas /imw(9)].

iSubba Bow for respondents was not called upon.

The J u d g m e n t  of their Lordships was delivered by 
Sir Gri'-ORGE L o w n d e s . — Th© appellants are beneficiaries sm G E oasE  

under the will of one M a d da ru  Venkata Subanna, who 
died on the 5th January 1917. He was a Hindu 
residing at Pedakapavararo, in the Kisfcna District of 
Madras. The respondent, Madduri Gangammaj is his 
widow, and was appointed (as is now admitted) 
executrix according to the tenor of the will, but has 
not obtained probate. The other respondents are a 
minor son, adopted by the widow, and Tarious persons 
interested in the properties of the testator under 
alienations made by the widow purporting to act as his 
executrix.

(1) (1897) I.L.E. 35 Oalo. 103. (2) (1910) I.L. Fl. 37 Oalo, 839.
(3) (189S) I.LtR. 22 Oa,lc. 788; L,R, 22 I,A, 107.
(4) (1905) I.-L.R. as Oa,lc. 116; L.E. 32; I.A. 2U.

(5) (If^lti) L.ll. 43 I.A. 113. (0) (1883) I.L.Ll. 7 Born, 266,
(7) (18S4) I.L.a. 8 Bom. 241. (8) (1912) l.L.B,. 3C Mad. 575.

(9) (1922; I.L.R, 47 Bom. 231.
34 a



Yukkata The suifc ont of wliiclx the appeal arises was 
SnAMA ijy tl̂ e appellants to enforce tlioir right to
Râ ya. parct l̂s of land which they alleged had been
L̂owKDEr their sbares under a family arrangement

made shortly after the testator’s death, or in the 
alternative for partition of the estate withoiit regard to 
the alienations winch., it was contended, the executrix 
had, in the absence of probatio, no power to make, and 
which were further charged as fraudidont.

The trial Judge held against the appellants as to 
the family arrangement, and this is no longer in 
dispute. He was ot opinion, however, that the aliena­
tions were incompetent, and he accordingly ])assed a 
preliminary decree in the appellants’ favour, declaring 
the rights of the parties, and appointing a Com­
missioner to carry out the partition and to assess 
mesne profits. The Ooramissioaer didy reported to 
the Jud^e, and eventually a final decree was made.

Appeals and cross-objections were filed against 
both, these decrees by some of the respondents, and on 
the hearing in the High Court the following question, 
upon which, the decision of the appeals turned, was 
referred to a Full Bench, v iz .;—

Whether an executor appointed by a will rnacle in the 
mufassal of tlie Presidency has vested in liim the estate of a 
testator and has all the powers of an execator as set out in the 
Probate and Administration Aot  ̂ even tliongh such executor 
■does not ohtain probate of the 'will, or whether his powers  ̂
nnless he obtains pTobate  ̂ are only those of a mere manager as 
held in respect of executors previous to the Probate and 
AdminiBtration A ct/’

The reference was beard by the Chief Justice and 
two puisne Judges, who^recorded their opinion th.at:

“ In cases of H indn wills to which the Hindu Wills Act 
-does not apply the estate vests in the executor (who accepts 
office) from the date of the testator’s death, and that the
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provisions of tlie Probate and Adminisfcration. A ct are appli- T enkata 
cable, even thongh probate lias not been obtained.’ ’ StEAMKrA

Tlie appeals tben came on again before the referring RAanTYA. 
Judp^es who b j their order of the 9fch December, 1925, SirG-forgb 
set aside the decrees of the trial Judge and remanded 
the suit for disposal on the basis of their judgment, with 
directions to try the question of the bona’ fides of the 
widow’s alienations, and for that purpose to ascertain 
what debts were outstanding at the death of the testator.

From this order of remand the appellants have 
brought their appeal to His Majesty in Council, and 
the sole matter for the consideration of the Board is 
whether the judgment of the Full Bench, upon which 
the order under appeal rests, should be upheld.

The Hindu Wills Act (X X I of 1870) has no 
application to the present case, but the greater part of 
the Probate and Administration Act (V  of 1881) 
applies to the wills of Hindus generally, and it is upon 
the terms of this Act that the result of the appeal turns.

The authorities have been discussed at length by 
K ufa'raswami Sastei J., who delivered the judgment 
of the Full Bench, and their Lordships think that 
nothing can be added by thorn to his careful examination 
of the case law on this subject. They ŵ ill, however, 
refer later on to two decisions of the Board which have 
been relied upon by the appellants.

There has been a divergence of opinion between the 
High Courts of Madras and Bombay on the one hand, 
and of Calcutta on the other. It is the view of the 
forrader that has now prevailed, and their Lordships 
think that it is undoubtedly the right one;

The provisions of the Act directly in point are the 
first part of section 4 and sub-sections 1 and 2 of 
section 90, which run as follows :—

Section 4. The exeontor or administrator, as the case 
may be^ of a deceased person is his legal representative for all
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VMKAti purposes, and all tlu2 property o£ the deoeaseil person rests in,
SciBAMMA liirn as snch.’^

V,
R a m a y t a ,  Section. 90. (1) Aiv executor or admiiiiMti'a,toi: liaaj

Sir'c^rge subject to the provisions ot tliis section., power to d.ispose, an
Lowndes, tTiinlcs fit , o(: all or :m y o f  the propei’ty  fo r  th,e tim e b e in g  

Tested ill h im  u n d er  section  4.
‘’‘’ (2) The power of an executor to diHpose ol; immovable 

property so vested in him is subject to any restriction which 
meiy be imposed in this behtilE by the will appointing Mm, 
unless probate has been granted to him, and the Court which 
granted the probate permits him by nn order in writing, not­
withstanding the restriction, to diapose of any inunovable 
property specified in the order in a manner permitted by the 
order. . . ”

The reasoning of th.e Colcutta deciBioiis as to the 
meaning of section 4 was based largely on tlio preamble, 
which showed that the object of the Act was to provide 
for grants of probate and letters of administration, and 
upon the heading of Chapter II, in which the section 
occurred, “  of grant of probate and letters of adminis­
tration ” , and it was thought to follow from this that 

executor”  in section 4 could only mean an executor 
to whom probate had been granted.

This ai’gument was elaborated before their Lord­
ships, and reference was made to other sections of the 
Act which, it was urgedj contained the same implica- 
tion, particular reliance being placed upon sections 12 
and 69.

With regard to the first branch of the argiimontj 
their Lordships note that the wording of the opening 
paragraph of section 4 is identical with that of section 
179 of the Succession Act of 1865, which, occurs in a 
chapter bearing the same heading as that of Chapter IT 
of the Act of 1881. But, so far as their Lordships are 
aware, it has never been held that section 179 of 'the 
Act of 1865 applies only to an executor who has proved 
the will.
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Section 12 of the Probate and Administration Act Vknkata 
no doubt implies that until probate is granted tlie will v. 
is not “  established ” , and it validates all intermediate 
acts of til© executor. It is contended for the appellants ^lowSes^ 
that this necessarily leads to the inference that before 
probate there is no valid will and no authority in the 
executor. This was the view taken by W est J. in 
Fatmci V .  Shaih Essa(l), but which failed to find 
■acceptance on appeal; SJiaik Moosa v. 8kaih Essa{2). It 
is, their Lordships think, based upon a misconception 
of the object of the section. Before the grant, it is 
obvious that in every case where either the will itself, 
or anything done under it by the executor, is challenged, 
proof of execution and capacity on the part of the 
testator, and of the appointment of the executor, would 
be required. The object of the section is only to get 
rid of this multiplication of proofs. Probate once 
granted authenticates the will against all the w orld; 
it affords a ready means of proof of the contents of the 
will [see sections 41 and 91 of the Evidence A c t ) ; and 
it is a complete answer by the executor to any challenge 
of his authority as such. The provisions of the section 
do not, in their Lordships’ opinion, suggest that before 
probate the executor had no title, but are only intended 
to simplify the proof of his title as dating from the 
testator’ s death.

Section 59 merely amplifies the position by making 
probate conclusive of the executor’ s representative title 
against debtors of the estate, and provides for their 
indemnification on making payments to him. This 
again is only a matter of simplification of proof, with 
the necessary corollary protecting debtors who have 
paid on the faith of the probate.
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(1) (1883) T.L.R. 7 Bom. 26G. (2) (1884) I,L.R. 8 Bom. 241.



teska'pa There can be no doubt tliafc iu En|>’land the title of
scBAMMA executor is derived from tho will a.nd not from
râ ta. though ih is probjvte alone whioli luitlu-ufcicates

Siii GEoa&H . -g y.;<rht f.svif-i WilHatns on Î jXocutorR, 12th edition, i»aee
L o w n d e s .  v  ̂ ^ .

1226). Section, 12 of tho Probate and Adminisfcration 
Act is a reproduction of section 188 of t,he Sucyessioii 
Act of 1^65, and it has alwa.ys l)oen recognized that the 
latter Act washirg'ely based on l^u^liyh law. It is iiot 
suggested that this doctrine is for any reason intippli- 
cable to the wills of Hindus, and their Lordships think 
that the material parts of sectioiis 4 and 00, wliicih are 
set out above, afford a strong indication, in themselves 
that the Legislature intended to adopt it.

Section 4 makes no reference to probate, nor doe« 
the defiiiition of “  executor ”  in section 2 (again a. 
reproduction from the Act of 1865) suggest that probate 
is any part of his title : he is merely the person to 
whom the testator has confided the carrying out of h b  
dispositions.

So, too, section 90 (2) clearly conceives of an 
executor not clothed with probate being able to dispose 
of the property “  vested in him under section 4 ” . It' 
makes such power subject to any restriction, imposed 
by the will “  unless probate has been granted ” , in 
which case the Court may relieve him from the restric­
tion. In vinw of the terms of this section their Lord­
ships think it would be impossible to hold that before 
probate nothing vested in. the executor, and that he 
had no power of disposal at all.

Reference wus, made in argument to the terms of the' 
original section 90, which was repealed in 1889, when 
the present section was substituted. It may well be 
that upon the old section the argument on behalf of the 
appellants would have had more force, but their 
Lordships have to interpret the Act as it has stood
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since 1889, and they cannot attribute to section 4 vekm*
S u h a m m a

V.
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a meanirig based on the reading of the repealed section.
It only remains to consider whether the two 

decisions of this Board, to which allusion was made 
above, afford any support to the appellants.

In Administrator-GeneroLl o f Bengal v. Premlal 
Mullich(l), the executors of a Hindu testator, whose 
will was governed by the Hindu Wills Act of 1870, 
after obtaining probate, transferred to the Adminis­
trator-Greneral “  all estates, effects and interest vested 
in them by virtue of the probate.” Such a transfer 
was authorized in the case of “  any private executor ”  
by section 31 of the Administrafcor-Greiierars Act (II  
of 1874). The majority of the Judges before whom the 
case came in the Calcutta High Court held that the 
executors of a Hindu will, governed by the Act of 
1870, were not within the purview of the section, and 
this was the only question before the Board.

The judgment was delivered by Lord W atson, who 
in dealing with various portions of the Succession Act 
which were incorporated in the Hindu Wills Act, 
says :—

“ It is sufficient for the pxirposeis of this case to refer to 
two of these clauses. Section 181 is to the effect that probate 
can be granted only to an executor appointed by the will* 
Section 179 pioyides that the executor or legal administi-atorj 
as the case may be  ̂ of a deceased personj shall he his legal 
representative for all purposes, and that all the property of the 
deceased person shall vest in him as suoh.̂ ^

He continues as follows, and it is this passage 
which is principally relied on in the present appeal;—■ 

It is not disputed that the immediate effect of the 
Act of 1870 was to place a Hindu executor who was in a 
position, and chose to take advantage of its proviaions, on 
precisely the same footing as the executor of an Anglo-Indian

(1) (1896) 32 Oalo. 788 j L.ll. 22 LA. 107,

R a m a y y a .

S i r  G i oo e g e  
L o i v n d e s .



•VEN1CAT̂. testatoTj in so f a r  as c o : n c e m s  th,e tnkLng out (>!; pi’v)ba,t('̂  u/nd
ScBiMMA vesting in liim of the estate ol; the deceased. '̂ I'h.e will el:
Eamaxya. ]S[unde L;il Mnllick was executed in AugiiHt) IHIiih

■SiE Geokq-e and his executor,y tlierel'ore, on thc;ir (,d..)ii:iiniiig ]).r(tb;i,t;', l.»ec;uno 
Lowndes, imj^ediately vested_, by force of statiit<>, wiUi ilie wliolo estates 

which belonged to him u.t the time of hin deoe:iHo.”

The question now liofoi’e their Jiordsliips! an to

the effect of the words of seotioii 179 (reai])|)oa.riiig iii. 
tlie present case as acctioii d< ot‘ the Frobato und 
Administration Act) im̂ ar.Gimvpanu.d hy prohaki^ 

clearly not under tlie consideration of thĉ  Board in tlio 

case cited, as the autliority to transfer under Moction 31 

of the Administrator-General’B Act was oxpro.ssly 

dependent upon the grant of probate, and thoir L ord ­

ships have no doubt that tho words used by Los’d 
W atson vere not intended to have tho wider sigtull- 

cance which the appellants seek to attribute to them .

In Jhirrutulain Bahadur y, Nuzba't-'mhdotola Ahhas 
Honscdn Khan{l)j the question considered by the Board 
was one of estoppel, affecting a Mahomedan will of which 
probate had been granted. Here agaiiij therefore, the 
contention now raised as to the effect of sections 4 and 
90 of the Act of 1881 standing alone, did not ariso  ̂
and the only support that the appellants claim Itotu  it* 
is derived from two sentences in tJie judgment which 
will be found on pages 25G and 257 of tho report in 
the Indian Appeals, The first of these speaks of tlie 
title thus conferred upon every executor who has 
obtained probate,’  ̂ and the second, of the trusteeBhip 
for the purposes of the will created . . . by the
will established by the probate.”  Their Lordships are 
unable to treat these isolated quotations as afibrding 
■any support to the argument of the appellants. There 
IS, they think, nothing in the judgment of Sir Arthur
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a ) (1906') I.L.R, 83 Oiilc. 116, 128 j h,ll. 33 LA. 2'il.



W ilson , read as a wliole, to suggest that the vesting- VENKitA 
under section 4, or the power of disposal under 
section 0 0 , is dependent upon the grant of probate. iumawa.

For the reasons given their Lordships are of ^̂ lownde™ 
opinion that the order of remand made by the High 
Court on the 9 th December 1925, was right, and that 
this appeal should be. dismissed, and they will humbly 
advice His Majesty accordingly. The appellants must 
pay the costs of the respondents of the appeal.

Solicitors for appellants— Douglas Grant ^ Bold.
Solicitors for respondents— Chapman- Walker ^

Shephard.
A.M.T.
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APPELLATE CIYIL— FULL BENCH.

Before Mr. Justice Waller, Mr. Justice Jackson and 
Mr. Justice Krislinan Fandalai.

OHINTADA OHITTAYYA and two othebs (Plaintim’s 1 9 3 1 ^
1 TO 3 ) , A ppel  LAUrSj NQvemljer 27.

V.

THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
Represented by the Oolleotor of Kistna and awoxheb 

(Defendants 1 and 2), Respondents.*

Madras Revenue Recovery Act [II  of 1864)— Auction sale 
under —Gonfirmation of sale hy Revenue Divisional Offi.oer—
District Collector s powers of revision— Mcudras General 
Glauses Act (I of 1891), sec. 3 (6)— Definition— Col- 
lector— Invb'pfUcahility to Madras Regulation V II of 1828 
or Act II  0/  1864.

Q- was in arrears of revenue and his land was put up to
auction by the levemie authorities and was purchased by 0.
The Revenue Divisional Officer confirmed the sale in Ô s favour.

* SeooDfl Appeal JTo. 1938 o£ 1926.


