
APPELLATE CIVIL.

Before Mr. Justice Jackson and Mr. Justico Palcenham Walsh, 

1931, AKELLA SURTANARAYANA liAO PANTa.LU GARU
September 8. jgnEE 0THEK3 (D ei.i’EN.DANTS FIVE TO SEVEN AND LEGAL

EEPRESENTATIVB OH’ SIXTH DEKENDANt)_, A.PPELLANTS,,

DWARAMPUDI BASIYIRED.DT and  seven  otheks 
(P laintiff and defendants one to four an d  EfcaiT to te n ) ,

l̂ JiiSPONDENTS."̂

Gontract— Charge created in favour of a third 'party— Third 
party’s right to sue on same.

By a compromise entered into between tlie partioa to a 
partition suit certain properties were allotted to certain branches 
to whioh were also aillotted certain debts. It was stipulated 
that, until the debts mentioned therein were fully discharged, 
the properties allotted to the shares oC the rei3pective branches 
should be liable in the first in.stancej and th,atj “  if any one 
sharer should fail to discharge the debts mentioned and conse- 
quently either obstruction is caused to tlie properties of the 
remaining sharers or the other sharers should be necessitated to 
discharge such debtŝ , the sharer who has committed default 
should pay these amounts from and out of his proi)erties as well 
as the losses sustained thereby togetlier with interest to the 
sharers who have discharged those debts/’ In a suit by a 
creditor who wa9 not a party to the conjpromiae but whoso debt 
had been directed to be paid as mentioned above ,̂ on. a plea by 
him that the above recitals created a charge in. his favour 
on the family properties,

held that the above recitals created neither a charge nor 
a trust in his favour but only a contract of indemnity among 
the parties to the compromise.

Held further that, even supposing a charge had been 
created in’ his favourj he being a stranger to the agreement^ 
could not sue the parties to the same on foot of the agreement.

The head notes in Iswaram Pillai v. Sonnivaveru Tar a, g an, 
(1913) I.L.R. 38 Mad. V53, and Suhhu Ohetti v. Arunachalatn
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Ghettiar, (1929) I.L .K . 53 Mad. 270 in so far as they Subtanaea'
state that an exception to tlie rule that a stranger to the oontiaot 
cannot sue thereon exists in a case where a charge on immovable Basivieeddi. 
property is created in his favour by the contracfcj are mis­
leading.

A ppeal preferred against the decree of the Court of 
Subordinate Jadge of Cocanada in Original Suit No. 48 
of 1925.

Advocate-General {A. Krislinaswdmi Ayjjar) with 
Y. Suryanarayana and V. Govindarajachari for appellants.

T. B. Venhatarama Sastri with T. Sat'yanarayana 
for first respondent.

M, Appalachari for fourth and fifth respondents.
P. Somasundaram for fifth and sixth respondents.
Second, third, seventh, and eighth respondents were 

unrepresented.
Gur. adv. vuU.

JUDGME^IT.
Jackson J.— Suit to recover Rs. 35,776-4-9 on the Jackson j. 

plea that the mortgages on the properties cited in 
schedule A of the plaint executed b j  defendants 1 and
2 in favour of defendants 6 to 7, as well as the attach­
ment by eighth defendant, and court purchases b j  
defendants 9 and 10 are subject to the first charge 
created in favour of plaintiff by the family partition 
deed o£ 9bh eTanuary 1920, Ezhibifc 0.

This family derives from one Basivireddi who died 
in 1915. He was a rich man and his son-in-law,
Venkayya, the father of the plaintiff, left considerable 
sums in his hands, which he acknowledged by a pronote.
After his death the estate was in the hands of a receiver 
wh-o renewed the note. This is the basis of the plaintiff’s 
claim and the reality of the debt is not now disputed.
Issue 1 as to its validity was found in the affirmative 
by the lower Oourt and that finding stands.i
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SDH■̂ANAR̂' The question for our determin^ition is wlictlier this 
yiNA uao secured in 1920 when tlie members of Basivi-

BAsir̂ KDDi. family, wlio were involved in a partition suit,
3 A CKS0N i  ̂ compromise wliicli was embodied in a decree

(see order at foot of compromiso, Bxliibit 0 . TJie actual 
decree is not exhibited but is admitted).

In the coBipromise certain properties were given to 
certain brandies to whicU also wore allotted certain 
debts as set forth in parn.graph 13 oL‘ the dooument, and 
then it was provided;

“  tliat xuitil the debts niontioncd nbovc:) are fully dis- 
ohaTged the properties allotted to the Hluirea of the re&Jpective 
persons shall be liable in, the first inH tan.ce/'

We prefer to read this as the similar deeds in 
the Madras Law Journal cases were read, simply as a 
contract of indemnity conferring no benefit npon the 
creditors; T. A. Seslia Iyer v. S. N, Srinivasa Ayij(if{l) 
and Imhiohi v. Aohampal; Avuho^a lJ.aji{2).

This finding rebuts the plaintiffs (daim, and there 
is no real necessity for the appellant-defendants to fall 
back npon their second line of defence thatj even 
supposing a charge had been created in his favour, 
plaintiff, as no party to that contract, cannot make it 
part of his cause of action. However, since the point 
has been fully arguedj, we will give our decision.

It is now recognized law that if A contract with B 
that B shall pay the debt owing by A to 0 , C cannot 
sue npon that contract alone unless he stand in the 
capacity of cestui que trust. The rule of Common 
Law laid down in Tweddle y. AtJdnson($) is that he must 
have been a party to the agreement and the rule of 
Equity in Gandy v. Ga'ndy(4:) is that he must stand as
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tiie beneficiary of a trust. It was formerly questioned Subyanara.
liow far that rule applied in India, and tlie matter came ■«.BasIV3R>KDT)J
before a Full Bencli of this Court in Siibbii Chetti v. ■—
Arunachalam 01iettiaT{\) where the simple proposition 
was considered whether, if B promise A  that B will pay 
the debt of A to 0, 0 can sue B upon that promise.

The opinion of the Full Bench (page 287) is
that where all that appeals is that a person transfers 

property to another and stipulates for the payment of money 
to a third person, a suit to enforce that stipulation by the 
third party will not he.”
Consequently in this Presidency, at any rate, the law 
in India and in England is the same. C can only sue as 
a cestui que trust.

A  cursory reading of the Madras Reports may 
suggest that another special exception has been approved 
by this Court, viz., the creation of a charge on immov­
able property by the contracting parties A  and K.

In Iswaram Pillai v. Sonnivaveru Tarcig<in{2) A con­
tracted with B that B should pay 0 and C sued. Two 
grounds were taken : that C was a cestui que trust and 
that Twaddle v. Atldnson{%) did not apply to India as 
held in Bebnaraijan Dutt v. Ghunilal Ghose{4i). The 
discussion on the first ground proceeds to page 767
where it is held that no trust was created.

:f:  ̂ ^

On page 762 this result is reached, that unless the 
contract has been performed so that a trust has already 
been created, the suit cannot be maintained.

* * * 5fC
The headnote runs ;—

KelA^ that 0  who was a stranger to the eontxaot cannot 
Bue B for the payment of his debt without joining A as a party.
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Soeyanara- • • • KJiwaja Muhammad Khan v. Ilusaini Begam(l) and
YANA Eao J)e]̂ narain Butt V. Ila7nsadhan Mondol{2), distinguished/"

1).
Bawivikeddi. So far tliis is uDexooptionablo except that liamsadhan
Jackson j. sliould bo Ghtuiilal Gliose, and, as X L I Calcutta was 

publishedj a reference to a private magazine was 
unneceesary.

But tlien tliere 1b interpolated between tiiese two 
passages a list ol; four exceptions as coming >̂er curiam. 
Inasmuoli as the wliole judgment is juif curiam this 
phrase is here otiose.

The second exception (b) is
the creatioTi o£ a cliargco on irnrnovable property by the 

promisor . . . ”
In the whole of this judgment a charge is only 
mentioned twice, once, the charge in Behiaraymi iJuit v. 
Chwiilal Qhos(i(B'} which A erroneouHly tliouglit he had 
given 0 when the debt originated and lio deposited his 
patta with Oj a matter which has no bearing on the 
legal question whatsoever^ inasmuch as B is not 
concerned; and again at the end where Khwaja 
Muhammad Khan v. Eusaini Begam(l) is held to refer 
to a specific charge for the benefit of a minor culmi­
nating in a trust. This suggestion of the headnote 
that 0 can sue B, if ,B has created a charge, is 
absolutely and entirely unwarranted by the judgment. 
It is a pure interpolation.

In Subhu Qheiti v. Anmmhallam 0heUiar{4) the case 
in question was again the simple proposition of B , 
contracting to pay the debt of A  to 0. The summary 
of the case-law on page 278 quotes the headnote to 
Iswwrmi Pillai y . Sonnimveru Tamgan{b) and the final 
decision on page 287 is that a person not a party to a 
contract cannot sue

(1) (1910) I.L.U. 32 All. 410 (P.O.). (2) (1913) l7 O.W.K. H43.
(a) (1913) I,L.R. 4.1 Oalo, 137. (4) (1929) l.Ii.B. fe3,Maa. Si70 (ff.E.).

(5) (1913) I.UR. 38 Ma<a. 753.
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-uiiless tlie case falls witMn the exceptions indicated in Sdryanaea- 
the cafie above referred to /’

V,

These exceptions were no material part of the basivjredoi. 
question before the Bench, and the reference to them J a c k s o n  j . 

is merely by the way ; in fact one might go far to seek 
a better illustration of an oUter dictum  ̂ je t  the head- 
note details all these exceptions with no reference at 
all to Isivaram Filial v. Sonnivaveru Taragm (l) as though 
they were the direct ruling of the Full Bench.

Nothing so crude has ever been ruled by this Court 
as that 0  may sue where the contract of A and B 
charges the money to be paid out of some immovable 
property.

* *  ̂ *
I f plaintiff is to succeed it would be necessary to 

find, in the terms of Cmmi7igham v. Foot[2) upon the 
construction of the written instrument, that there is 
lands the trustee of the land, and the cestui qiie trust 
for whose benefit in this respect the land is to be 
held ; and it cannot be said here that plaintiff is such 
cestui que trust under the terms of Exhibit 0 . There­
fore the plaintiff cannot derive any title under that 
document so as to make it part of his cause of action.

The appeal must accordingly be allowed with costs 
throughout to the appellant payable by plaintiffs res­
pondent. The suit is dismissed as against defendants 
5 to 7, 8 and 10 with costs to defendants below.

P akeneam W alsh J ,— I have had the advantage of pakenham
\Sf T p J

perusing my learned brother’s judgment and entirely 
agree with it. At the best, paragraph 13 of the 
compromise agreement, Exhibit 0 ,  is ambiguous and 
therefore the conduct of the parties to it can be looked 
at in order to see in what sense they understood its 
terms. Their subsequent conduct leaves no room for
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Scttanara- doubt on tlie matter as pointed out by my learned 
brotlier. It is impossible also to see liow tlie terms of 

LA&rraEDDi. compromise were to be worked out if tliey created 
^ w r r S f a  first charge ia favour of tlie creditors. The word 

creditor ” does not appear in the paragraph at alL 
The obligation to discharge the debts assigned to each 
member was a continuing one, and it is to be observed 
that according to the same paragraph 13,

if any one sharer should fjiil to discharge the debts 
mentioned above and. consequently, either obstructioiv is oansed 
to tlie proi)erties of the xemaiuing ehiirei'S or tJie other shcarera 
should be necessitated to discharge aiich debts, tl\e sharer who 
has committed defaidt should pay these am omits from out of 
his properties . . .  to the sharers who have discharged 
such debts.’ ’

So that, a TO ere obstrnctionj say the attachment of a 
sharer’s land by the creditoTj brings the clause iDto 
action, and yet we must suppose, if a first charge was 
created in favour of the creditor on the lands allotted 
to the sharer who was to discharge the debt, that the 
aggrieved co-aharer had only some sort of second 
charge which had to be deferred till the creditor worked 
out his first charge or was otherwise satisfied.

As my learned brother remarks we have authorita­
tive interpretations of what such clauses in a partition 
deed mean in T. A. Be.yha Iyer v. S. N, Srinivasa 
AfijcLr[l) and Imhiold v, Acham.pat Amhoya Saji(2). 
I have no hesitation in holding that no charge in favour 
of creditors was created by Exhibit 0 , and consequently 
the plaintiff’s suit as regards the respondents must faiL

A sa member of the Full Bench of this Court in 
Subbu Ghetii v. Ammchalam Ghettiar(Z\ T am much 
obliged to my learned brother for pointing out the 
error which has crept into an obiter remark in that
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H a s i v i r g d d i ,

P̂ kh;xham 
W a l s h  J .

decision, on a matter that was not at all directly before Sdktakaba- 
us. This w a s  in c o d  sequence or an entirely mislBaaing 
and inoorreofc lieadnote in Iswaram FiUaiv. Sonnhaveru 
Taragan{l), There was no discussion whatever before 
us as to the effect of a mere charge on property as 
enabling a third person not a party to the contract to 
sue. As the misleading obiter dictum has in one sub­
sequent case at least, before a single Judge^ been relied 
on, apparently with some success (vide Second Appeal 
No. 119*2 of 1927) I am glad that the error should 
now have been traced to its source and pointed out.

a . R .

PR IV Y COUNCIL.

K A M YA LA . YENKATA SUBAMMA a n d  a n o th e r

(PLAINTJi’Fs), ApPBILAKTSj

V .

(I) (1913) LL.E. 3S Mad. 753.
* Present :•— ViB ooim t) D d n e d in ,  S ir  L a n o e x ,o t  S a n d k e s o n  

a n d  S ir  G js o b g b  L o w n d u a .
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January 12.

KATREDDI BAM AYYAj sincb  d e o e a ssDj a n d  oth ers  
(DEB'BNDAiTTs)j EeBPONDENTS.

On Appeal f r o m  t e e  H ig h  Covut a t  Madbas.]

JSaecutor— Will of JSindu— Will to which Hindu Wills Act 
( X X I  of 1870) does not ap;ply— Absence of Frohcute— Vesting 
of Projperty— Powers of executor— Prolate and Adminis­
tration Act (V of 1881), ss, 4 and 90.

In the case of a Hindu will to which the Hindu Wills Aot  ̂
1870j does not apply the estate of the testator vests in the 
executor, if he accepts office, from the date of the testator's 
death,, aad he has the powers of an. executor under the Probate


