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SMALL CAUSE COURT REFERENCE.

Before Sir Rickard Garth, Knight, Clicf Juslice, and M. Juatice Cunningham,

JELLICOE axp omnrgs (Prawxtiers) «. TIHIE BRITISH INDIA

STEAM NAVIGATION CO. (DrrENDANTS.)* .

Bill of Lading—Bremption from damage occasioned by naeglect of Gom.

pany’s servants—Suil to recovas goods destroyed,

The plaintiff shipped two plate glass show cases from Caloutta to
Rangoon by a steamor of the defendant Gompany, and signed a bill of
lading which contnined tho following clause: ** Carried and delivered
subject to the conditious nfter mentioned.iiceirvisesadoss or damngo for any
act, neglect or default whatsoover of tho pilot, master or mariners or other
gervants of the Company, &o., excepted.” In landing the two cases, ono

-of them was entirely destroyed owing to tho carclossness of the Company’s
gervants. 'The plaintifl’ sued the Company, sotling out that the damage
was occasioned by (ho negligence of iho Company’s servants, The defendant
Cumpany (who wore not snbjeet to the Curviers’ Act) rolied on tha above-
mentioned clause in their bill of lading.  ITeld, that tho defendant Com-
pany weve protected by their bill of lading, tho ferwms of whish Lad been
acoepted by the plaintiff.

- Tws was a reference to the High Conrt unders. 817 of Act XTIV
of 1882, The facts of the case are fully set ount in the following
order of reference of the Judge of the Sma]l Cuuse Court :—

“<The plaintiffs’ enuse of action, as set ont in their plaint, is in
thése termsa :—

“That they despatohed on the 31st March 1883 two plate glass
show cases.-from Chleutta to Rangoon by the 8.8. Chanda
belonging ta the defendant Company on payment of freight,

“¢That the first plaintiff was persounally present at Rangoon
to recoive delivery of the suid cases to whom the snid casos were
consigned.

“¢That the officers of the said vessel in landing the cases did so
in. such a careless and negligent mannor as to completely smash
one of them. ‘

“¢The value of the case so smashed and damaged is Ra. 500,
for which sum with all costs the plaintiffs pray for judgwent.’

* Reference from the Caloutta Court of Small Cuuses by B. 8. T\, MaeEwon,.
Esq-. one of tho Judges of that Court,
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1884 ¢ The defendant Company put in the following defences to the
Triricom  Actiom s—— , o ' '
. Co— (1) Deny carelessness [f.nd negligenco as alleged in the plmnlf.
Tnpra Steam (2.) The cases were landed in the same good order and condition
N-‘"Sg,’ TION that they were received in, and the Cempany are not l'esponsiblé
' for the contents, (8.) Compauy not responsible for damage or
breakage or any other consequence from insufliciency of package.
(4.) Under the contract of carringe the Company’s linbility censed
ag soon as the packages wore frae of tho ship’s tackle, after which
they are not responsible for any loss or damnge, howsoever caused,
(5.) Company not responsible for any loss or damage from any
act, neglect or default whatsoever of tho pilot, master or

mariners or other servants of the Company. (6.) Damages, if any,
excessive.’

¢ On this statement of the defence I directed the attention of the
plaintiffs’ pleader to the thivd para. of the plaint, which sets out
that the damsge was caused by the carelessness and negligende
of the ship’s officers, and to the fifth plea of the defendants, and
the exemptions in the bill of lading. The clause, so far as it is
necessary to set it ont, isin these terms: ‘CQarried and delivered
subject to the conditions afier mentioned, .Acoidents, loss or dama;qa
Jfrom any act, neglect or default whatsoever of the pilot, master or
mariners or other servants of the Company, &c., excepted,’

“In reply the plaintiffs’ pleader said that his case certainly was
that the damage.had been caused by tho neglect and defanlt of
the Steam Company’s officers and servants, and that the evidence
which he would offer would support and prove the allegation
contained in the third parn. of the plaint, and that that -was his
onse.

-“The attorney for the defendant Company thereupon asked mie
to hold that the clause in the bill of lading above set out
was a sufficient answer to the plaintiffs’ suit, which ought to be,
dismiseed.

“ The plaintiffs’ pleader applied that tlie question might be sub-
mitted for the apinion of the High Conrt, As his witnesses would
prove what he alleged, it would be n useless proceeding going. ints
evidence if in the end the result would be to prove the defénce
set up by the defendants.
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« In this view I econcurred, and eventually it wag agreed bebween 1884
the pleader and attorney of the parties with my consont t!mt. I Joiiicon
ghould hear them on the question of law, and that the plaintiffs L a—
should submit & statement of the facts in writing, which for the ?z&fﬁ; Srasy
purpose of this reforence is to be taken as the finding on t.'he Co..
fnots. It will be noticed that the defendant Company denies
the carelessmess and negligence alleged, so that thoir defence
amounts practically to a demurrer to the case set up by the
plaintiffs,

«The plaintifls’ statement of facts is shortly as follows :—

«¢W. E, Jellicoe, one of the plainliffs, states that on the arrival
of the steamer at Rangoon he wont on board and saw the second
oficer who was in ocharge of the after-hatel in which the enses
wore stowed, and obtained from him a promise that he would not
land tho cases until ho (Mr. Jellicoe) returned to superintend
the prooess ; that on returning to the steamer after a short absenco
lie found that the cases had boen landed and that one of them
had been damaged ; that he remonstrated with the second officer
ahout his carelessness and the accident ; that the officer expressed
regret for not having kept his promise, but exonsed himself on
the plea that he did not recognise them until it was too late, and
said they were handled like & baby ; that the durwan left on board:
vontradicted the statement and said he had tried to. prevent the
accident, but the officer replied : ¢ Who is going to delay the work
and find special coolies for you, Chalao s’ that therevpon the coolies
heaved the case over and smashed it ; that the two cases were .put
into-one sling and lifted and were lowered on the wharf; on open-~
ing the sling the ship’s coolics employed to clear it heaved the
top ease over which fell upside down upon the wharf, from the
height of the lower case, the fall being accompanied by a orash of
breaking glass; the lower oase was theu lifted and oarried away
preperly and was wuninjured; that tho landing ‘was carried out
under the immediate superintendence and direction of the secound
officer and in- his presence, The plaintiffs therefore say thab. the
damage was caunsed by the negligence and defaylt of the ship’s -
officer in landing the cases.”

. 1tis hardly necessary to say that the defendant Company do not
dome within the provisions of the Indian Carriers’ Act, ILL of 1865,
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1884 and that the recent decision of the High Court in Mothoora Kanto
Shaw v. The India General Steam Navigation Company Limited (1)
is not an authority in favor of the plaintiff’s contentious in this case.

JELLICOE

2.
Eg;fg;ng; The main argument for the plaintiffs is, that the clausein the bill
NAVIgbA.T}[ON of lading on which the defendant Company rely should not be

upheld by the Courts on the ground that it is contrary to public
policy. The policy of the English law, inso far as it applies
to common carriers, is very fully set out in the early part of the
judgment of the Chief Justice in the case just mentioned, and
the effect of the Indian Contract Act, s. 152, is also explained-
Upon grounds somewhat similar to those set forth by the Chief
Justice in explaining the reasons why common carriers under
English law were held, within certain limits, to be insurers of
the goods they carried, it was argued that the defendant Compatiy”
could not get rid of its liability under s. 152 of the Con-
tract Act by aclause in the bill of lading such as that now set
up. But this argument overlooks not only a series of decisions
bearing upon the point, and to which reference will presently be
made, but certain observations of the Chief Justice in the case
just mentioned and which- touch on this very point. Referring
to s. 152 of the Contract Act and tho Bombay case the
Chief Justice says: ¢ Ifthe Bombay Court is right any contract
or nsage of ¢ trade which is inconsistent with the general law
laid down by the Contract Act is invalid’—(and here it i®
argued that the clauseiu the bill of lading is incousistent with
the English law relating to common carriers and to the provisions
of 5. 151 of the Contract Act). *Now it seems to me impossible
to suppose that this was intended. The Act only lays down certain
general rules which, <n the absence of any special contract or usage
to the contrary, are binding on contracting parties. But it counld
never have Leen intended to restrain free liberty of contract as
between man and man, or to invalidate usages or customs which
may prevail in any particular trade or business.’ That it seems
to me is the whole point, and it is fully answered by the obser-
va ions of the Chief Justice in this ease. Parties are always free
to make their own contracts, and if they have made a special
contract they are bound by it.

“ The only case eited by the plaintiffs’ pleader iu his argument

(1) L. L. R.10 Cale, 166.
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was Phillips v. Clurk (1), and it was contonded, on the judgment 1884
ot Cockburn, C.J., that as in that case, so in this, the contraet ism
susceptible of two construetions, and that the more rensonable one RA —
should be placed upon it, viz., that it was not to be supposed that ?fvrfaiﬁgg
the plaintiffs intended that. the defendant Compnnv should be Co.
exempted from the duty of taking ordinary care of the goods, —the
oare vequired by s. 151 of the Coutract Act, but that it
was only meant to exempt them from ordinary eommon law
linbility, or here from liability when thay had exercised the, care
imposed by e 151. In other w ords ‘that the clause of the
‘bill of Inding should be taken only in so far gs it was congistent
with the section of the Contract Act, and that it could never linve
been intended to relieve the Company fromn the respounsihility
~for demage resulting from the direct negligence of their own
officers and servants.

Ty seems to me the distinction is plain enough, On the bill of
lading. in Phillips v. Clark (1) the owner was not to bo account-
able for ¢leakage or breakage,’ i.e, leakage or breakage caused
in the ordinary course of shipment and landing or from unpre~
ventible cnuses during the voyage, ‘the result of meve accident
avhere no blame was imputable to the master and for which, but
for the stipulation in question, he would still have been
}'iahle,’ in the words of Orowder, J.; but there wans nothing
in that contract which exemptiod the owner generally from the
negligence of his officers or servants, and Chief Justice Cockhurn
in his judgment admite that ¢ a carrier may protect himself from
liability for loss or damage to goods intrusted to him “to
earry even if ocensioned by negligenco on the part of himself or
his. semmts, provided any one is willing to contract with him on
such terms.’ Gill v, The General Iron Serew Collisr Corpany ()
and The Duero (8) support this view, In the Jast case it was
snid ‘o shipowner was not in the category of a common ecarrier.
Bir B. Phillimore snid : ¢ Assuming, for the sake of argunient, that
the slnpow:ler was in the eategory of a common carvier. still it
wonld. 'be dompetent to . him, under tho authorities, to have
Doteated himself from linbility by such a bill of lading as. this
' (L) 2 C. B. N. 8. 156, (2) 37 L. B. 3 0, P. 205,

(8) L. B, 2 Allwr, 593,
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at all events, if not to have protected himself from the negligence
of the servants whom he employed.” It must be observed that it
must be presumed that this bill of lading was accepted deliber-
ately by the plaintiffs, though it was, of course, competent to
them to have refused so to accept it. The contract does not ap-
pear to me in itself to have bLeen unreasonable. There is also n
decision of the High Court of Bombay, Grakam v. Hill (1), in
which it was held that as no negligence had been proved the master
was not protected by the exception ‘damage from negligence.’
The converse of course holding good that if he had proved
negligence he would have been protected.

“ It was stated in the argument for the defendants that the
High Court of Calcutta, in the case of Nund Coomar Dutt v. The
P.and 0. Co. (an unreported case) decided by Mr. Justice Phear
on 14th January 1876, had also held to the like effect on a
similar clause in the bill of lading.

“Tt appears to me to be heyond all doubt settled that a ship-~
owner may limit his liability in respect to lo ; of or damage
to goods which he contracts to carry, and that the Court will not
go into the reasonableness or unreasonableness of the contract.

““ The plaintiffs have submitted ten questions, but it appears to
me that the answer to the second question is practically an
answer to the whole of them. The answer to that question, in
my opinion, is that the defendants can, by a special contract,
such as this bill of lading, get rid of their liability. The other
questions only set out the arguments which were advanced for
the plaintiffs in support of their contentions.

“With regard to the third and fourth questions it may be
observed that the practice with regard to the granting of bills of
lading was not in dispute, but the mate’s receipt states that
packages are veceived fsubject to the conditions in Company’s
form of bill of lading to be granted for these goods” This notice
is sofficient to put a shipper on enquiry, and the plaintiffs
admitted that they took no exception to the terms of the bill of
lading when it reached them. It must, therefore, I take it in
the words of Sir R. Phillimore, be presumed that the bill of
lading was accepted deliberately.’

(1) 10 Bom. H. C. 60:
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“Qu. the fhots as set out and rolied on by thae plaintiffs T wns
of opinion that the dofendant Company “was enlitled to the "o
judgment of the Court, and that the suit should be dismissed, and

I bave nocordingly dismissed. it subject to the opinion of the
ngh Court on the question, whether on the facts as stated by
the plaintiffs the delendant Company is not exompted from tho
damage oansed by the negleot and default of the officer of the
ship aud the other sorvants of the Company iu landing the
show onse. . ‘

“It may be that if the plaintiffs had feamed their ocause of
sotion difforently and had not alleged and L‘mdertnkpnw.to prove
carelessness and negligence on the part of the servants of the
defendants but had thrown upon them tho onus and odium of
pioving vegligence of thoir own officer and servants as an answer
to'the olaim, the result might have been different or if the officer
bad “been sued instend of the Company. Bat when the plaintifis

undertake to prove the negligence of the de fendant’s servants thoy
in effeot establish the Company’s defence. In the Bombay case
1,116 defendaus failed to prove bis own negligence ; ha failed to show
that he was a person not to be trusted W1th the earringe of goods,
and as a consequence he had to pay. This may seew an extra-
ordinary and not altogether satisfuctory staté of things, but it
would appear to be the law on the cases cited, Mr, Leggett in hia
work on Billy of Lading, p. 245, points out that there is some-
thing to be said for the ship-owners’ view and in favour of the
decisions which have been quoted. For the ship-owners it was said :

We find sen-worthy vessels with certificnted masters, matos and
engineers, wo do our best te secure immunity from sea~damnge,
but if our servants act negligently and injure our interests, and
ak the saine time inflict loss upon the goods on loard, the fault
does not. rest with us, and we will not convey merchandise hy
our ships unless we are -exonerated from all liability for the acta
of the masters and orew over whom, when they leave port, e
Jave. no further control.’ And the learned author goes on to
Pomt out that fthe question wasthen narrowed to that of a
oontraet for the earriage of. goods under conditional terma. The
merchant was not- compelled to forward nor the ahip-owner to
ity the goods; but if the former cousented to the terms of
82
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1884  the latter, then the agreement rested on the limitation of liability as
Jerircor  ©xpressed in the bills of lading. A ship-owner insures his vessel
v against perils of the sea, but the destruction inflicted by winds

THE BRITISH

Ivp1a STEAM and the waves does not include the at times equally disastrous
NAVIGATION . . ,
Co. losses brought by the carelessness or ignorance of his servants.

“The costs of the reference have been deposited by the plaintiffs.”
Mr. Barrow appeared for the defendant Company.
No one appeared for the plaintiffs.

The opinion of the Court (Garra, C.J., and CunNiNGHAM, J.)
was as follows : -~

The Small Cause Court Judge having found as a fact that tho
plaintiffs in this case accepted the terms of the bill of lading, we
think that we cannot do otherwise than confirm his judgment.

The defondants of course are not subject to the provisions of
the Carriers Act; and they have a right to impose upon shippers
any terms, however unreasonable, which the latter think proper to
accept. They may thus free themselves from the consequences
of their own negligence or default, however gross or wilful.

So long as the law allows one class of carriers to insist upon
contracts of this kind, and the public submit to have their goods
carried upon such terms, Courts of Justice are quite powerless

to protect them.
Judgment affirmed.

Attorneys for the defendants : Messrs. Barrow § Orr.
APPELLATE CIVIL.

Before My, Justice McDonell and Mr. Justice Field.

1884 PANYE CHUNDER SIRCAR axp ormens (PLAINTIFFS) v.
February 12. HURCHUNDER CHOWDHRY.anp AvoTHER (DEFENDANTS.)¥
= Right of Suit~—Sale in Execution of Decree—Right of purchaser under

previous private sale—Notice of transfer— Landlord and Tenaut—Bengal
Act VIII of 1869, s. 26.
The plaintiff purchased under a private conveyance from the registered
tenant of a permanent transferable. interest in land such as is deseribed
in 8. 26 of Bengal Act VIII of 1869, but no notice of the transfer was

* Appeal from Appellate Decree No. 1127 of 1882, against the decree of
J. M. Kirkwood, Esq., Judge of Mymensingh, dated the 31st March 1882,
afirming the decreo of Baboo Jogendra Nath Mukberji, Munsiff of
Ghosegaon, dated the 28th February 1881,



