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APPELLATE C IV IL .

Before Mr. Justice WaMer and Mr. Justice Knslman Pandalai.

1931, K . T U L A S H vA M  (P laintijf), A ppellaitTj
August 19,

THE OHAmMAN,. MUNIOIPAL GOUI^CIL, MADURA, 
E . S. N m d u  ( D ei'Bn d a n t ) j R espomdjsmt.'*̂

Madras District Municipalities Act (V  o f  1 9 2 0 ) 8ch. IV^ 
rr. 56 to 58 atid 61 and 62— JilxtraordinaT'y audit or re» 
opening o f closed audit— Power o f— Surcharge made pursu
ant to— Suit contesting legality of—Maintainability— Ap'^peal 
to Local Qovertwient by party aggrieved and partial success 
therein— Suit i f  barred in case of.

The appellant was chairman of a ni'unioipality from June 
1921 till June 1923. He was sncceeded by another whose term 
of office lasted till 1st July 1923, when the respondent succeeded 
to the office. During the appellant’s term of office the periodical 
audits provided for by the rules framed nnder the Madras 
District Municipalities Act were regularly made. In 1924^ a 
supplemental audit wag made of the accounts of the period from 
1st April 1921 till 18th January 1924. It was ascertained that, 
owing to the negligence of successive chairmen  ̂a large sum of 
money had been misappropriated and the auditor surcharged 
the appellant, amongst others. The ajDpellant appealed to tJie 
Local Government and obtained a reduction. He then filed a 
a suit for an injunction restrai-ning the respondent from recover
ing from him the sum representing the unremitted saroharge 
under rule 62 of the rales in Schedule IV  of the A-ct.

Meld that there was no jurisdiction to conduct the supple- 
mental audit.

Rules 56 to 58 of the rules in Schedule IV  of the Act 
provide for one recurring audit only, as the result of which 
defaulters can be charged or surcharged. They do not provi.de 
for extraordinary audits or the re-opening of audits when once 
they have been closed.

* Second Appeal No. 313 of ]929.
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EeM  further that the audit in pursuance of which the 
surcharge on the appellant was mad© not being one contem
plated by the rules in Schedule IV  of the Apt  ̂ the appellant^s 
suit was not affected by the remedies provided by those rules.

Even if the remedies provided by the rules in Schedule IV  
of the Act can be held to be substituted for the ordinary remedy 
by suit in oases governed by the ruleSj the same result will not 
hold in a case where the anditor being aiithoiized to issue 
Burcharge notices only on the audit mentioned in the rules 
conducts an andit outside the rules and in fact the surcharge 
certificate is not a certificate within the rules at all but ultra 
vires of them.

Held also that neitlier the appellant’s appeal to the Local 
Government against the surcharge nor the reduction of the 
amount of the surcharge by the Local Government in the appeal 
was a bar to the appellant'’s suit.

S econd A ppeal against the decree of the District Court 
of Madura in Appeal Suit ISfo. 80 of 1928 preferred 
against the decree of the Court of the Principal Sub
ordinate Judge of Madara in Original Suit I^o. 150 of 
1926.

8. Vaz for appellant.— The Madras District Municipalities 
Act is a complete code so far as powers of audit are concerned. 
Rules 56 to 6 8  in Schedule IV  of the Act relate to audit. By 
those rules an auditor is given full powers to require the produc
tion of all documents relevant to the inquiry and the report 
submitted by him is final j see rule 6 8  (d). Once an audit is 
completed and a report is made it is final 3 and neither the 
Government nor an auditor subsequently appointed by it has 
power to re-open that audit. The rules in question have been 
copied from section 247 of the Public Health Act of 1875 in 
Englandand it has been held on the construction of that section 
that there is no power of a second audit; see Beg v. Inliahitcmts 
of Ghiddingatone(1); Glenn on the Law of Public Health, 13th Bd._, 
Vol. 1, pages 8 0 0 -1 5 Lumley’s Public Health, Vol. II, page 2 288 ; 
and Bnoyclopcedia of Local Government LaW;, pages 84, 85, 95 
and 96. In 1922 a special Act was passed conferring upon the 
Government the power of re-opening an audit under the Public 
Health Act. There is nothing in the present case to show

T u l a s ib a m

V,
Oh  AIRMAN, 
M o n c u p a l  

O oDKCIL, 
M a d tth a .

(1) (1862) 26 J.P. 246.
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TuMsrEAM Government aiitliorized the auditor to re-open tlie prior
G e m u m a n ,  audit. Even if the auditor had power to re-open the prior 
Council̂  audit, his act waB a judicial act, and he ought to have given 
Maduba. the appellant notice and heard him before condemning him.

As to what is a jadicial aot̂  see JEverett y. per'Lord
A tkinson. Lastly, the suit is one instituted under the general 
law and is maintainable. It is not one instituted under rule 61 
of Schedule IT  of the Act. Eule 6 1 applies only when the auditor 
acts within his powers and is inapplicable to a case of an extra
ordinary audit such as there has been in the present case. 
Where a special tribunal is established by a statute, the right 
of suit in the ordinary civil Court is barred only if the special 
tribxmal operates uiider the statute j see Oanesh Mahadev v. Tlie 
Secretary of State for India{2) and Leman v. Damodarayya (3 )

P. Venkataramcma Bao {Government Pleader), with him 
J. B. Alwcvr Nayudu, for respondent.— Section 122 is the main 
section of the Act relating to audit, and it does not lindt the 
period during which the audit can be made. Rule 66 in 
Schedule IV does not do so either. Buie 67 gives complete 
power to the auditor to call for any accounts he wants. 
Buie 58 does not also restrict the period. Clause (rf) of the ■ 
rule refers to the final statement of the audit and these 
words may include audit for a prior period.

[The words are the audit that is, only one audit. No 
other audit is referred to— W aller J.]

The audit is not confined to the particular period. An 
audit may be a partial audit, that is, an audit relating to 
particular matters only. Information in regard to other matters 
may hot be available to the auditor and he may not be in a 
position to audit those matters. In that case his audit will be 
a partial audit and his report a partial report, and an auditor 
appointed subsequently will not be debarred from investigating 
into those matters which were left uninvestigated by the 
previous auditor. As regards the maintainability of the isuit, 
when a statute confers powers on individuals or bodies and third 
parties are aggrieved by the exercise o£ such powers by them  ̂
they must pursue the remedies given by the statute. Rule 61 
in Schedule lY  of the Act gives a remedy to a person aggrieved 
by a surcharge. He must pursue that remedy and cannot
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(8 ) (1876) I.L.E. I Mad. 158.



VOL. LV] MADRAS SBRIES 801

M u n i c i p a i
COUNCII,
MADDK.A.

have recourse to the riglit of suit under the oominoii law. Tetivasibam 
Agaiiî  wlien a person lias two remedies open to hinij a remedy OHAraaiAN, 
provided Tby statute and a common law remedy  ̂ iie must pnrsTie 
one of tliem and cannot h.ave recourse to both, j see Halsbury ,̂
Yol. XXYIIj pages 188-189^ section 370  ̂ and Mamachandra y.
The Secretary of 8tate{l). The appellant has availed himself of 
the remedy by appeal and cannot therefore have xeconrse to 
civil Courts.

[Rule 61 does not deprive the appellant of a right of 
suit— W aller J.]

[On the assumption that the act of the auditor was one 
entirely without jurisdiction the appellant need not have gone 
to the Local Government at all Does the fact that he did so 
bar his right of suit ?— K eishnan Pandalai J.]

The appellant can, under rule 61, apply to the civil Court
to set aside the order even where the auditor acted without 
jurisdiction.

Setting aside referred to in that rule is on the merits 
and not on the ground of total absence of jurisdiction in the 
auditor— W allee J.]

The following cases were referred to : Wake v. Mayor, etc., 
of Sheffi,eld{2), Iswa,ra,nu,nda JBharcdki Swami v. Commission
ers, JBoard{Q), Wolverhampton WaterworJcs Co. v.
Sawkesford{4i), Majiammad Baza 8akeb JBelgami v. Sadasiva 
Bao(6), Dewcb Singh v. Fazal Dad{6] and Fita Ram v.
Jujhar Singh{*l). Qanesh Mahadev v. The Secretary of State 
for India{S) is distinguishable on the ground that there the 
right of appeal conferred by the statute was not resorted to.

F. 8, Vaz in reply.— In Ganesh Mahadev v. The Secretary 
of State for India(8) the right of appeal conferred by the 
statute was resorted to j see page 225. Secretary of State for 
India v. Major Hug]ies{9) is a direct authority on the question 
that the filing of an appeal is no bar to the right to file a suit; 
see page 305. See also Baijnath Sahai v. Bamgut SinghilO).
Appellant has the option of filing a suit or of applying under

(1) (1888) I.L.R. 12 Mad. 105.
(8) (1931) I.L.B,. 54 Mad. 928,
(5) (1925) I.L.E. 49 Mad. 49.
(7) (1916) 15 A.L.J. 661, 863.
(9) (.1913) I.L.B. S8 Bom. 293.

23-a

(2) (1883) 12 Q.B.D. 142, 146.
(4) (1859) 141 E.E. 486, 494.
(6) (1928) I.L.R. 10 Lah, 838.
(8) (1918) I.L.E., 43 Bom. 221.

(10) (1896) I.L.R. 2a Oalo. 775 (P.O.)



T d ia s ib a m  r i i i e  61. The cases cited for the respondent are distingnish-

302 THE INDIAN LAW EEPORTS [VOL. LV

C h a i r m a n , able.
illTM C IP A L  
OoUNCIIi,
M a d u k a .

Cur. adv. vult

JUDGMENT.
WADtEa J, W a l l k e  J,— The appellant in tliis case was Cliairman 

of the Madura Mimicipality from l l t l i  June 1921 till 
25th ,Jnne 1923, He was succeeded by Hajee B. Syed 
Sliamsuddin Bahadur, whose term of office lasted till 
1st July 1923, when he, in his turn, was succeeded by 
the defendant in the suit, Mr. E. S. Naidu. The rules 
framed under the Madras District Municipalities Act 
provide for periodical auditing of municipal accounts 
and the G-overnment have prescribed that there shall 
be an audit every half-year. During the appellant’s 
term of office such audits were regularly made. In 
1924, when Mr. R. S. Naidu was Chairman, it was dis
covered that extensive frauds had been going on in the 
street-lighting department of the municipality and a 
supplemental audit was made of the accounts of the 
period from 1st April 1921 till 18th January 1924. It 
was ascertained that, owing to the negligence of 
successive chairmen, a large sum of money had been 
misappropriated and the auditor surcharged the 
appellant, his immediate predecessor and his two 
successors. In the case of the appellant and of Mr. 
R. S. Naidu the surcharges were large, Rs. 7,000 odd 
and Rs. 6,000 odd, respectively. The rules in Schedule 
IV of the Act allow to persons surcharged in this way 
either of two remedies. They may apply to the District 
Court to set aside the surcharges or in lieu of such 
application ” may appeal to the Local Government. All 
four of the aggrieved persons chose the latter course. 
Three of them succeeded in getting their surcharges 
remitted completely. The appellant did n o t ; all that 

 ̂he obtained was a reduction to Rs. 2,500. He then filed



a suit in order to get an injunction restraining Mr. E. S. tulasimm 
Naidu from recovering this sum. from him, under rale 62, Ohaihman,,  ̂ . MuNicSPAt;!
The two main questions raised by it were these—whether Oodncil,MADxraA.
the auditor had jurisdiction to re-open audits already 
closed and whether the plaintiff had any right to sue.
The Sub-Judge found on the first issue in favour of 
the appellant. The District Judge, though with some 
hesitation, dissented from his finding and held that 
there was nothing in the rules that prevented an audit 
being re-opened. That was not quite the right method 
of approaching the problem. The question was rather 
whether ttere was anything in the rules that allowed 
the re-opening of a closed audit. If the rules prescribe 
a half-yearly audit and nothing more, whence is derived 
the power to re-open that audit, to conduct an extra
ordinary or supplemental audit and, as a result, to make 
surcharges ? , Certainly not from anything in the rules 
themselves. On the second issue, the Sub-Judge and 
the District Judge again disagreed. The former consi
dered that the appellant had a right of suit. The 
latter was of a different opinion. Both seem to have 
thought (and there was nothing in the plaint- to dis
abuse them of that idea) that the suit was brought 
under rule 61. If that had been soj the Sub-Judge was 
quite wrong in holding that the remedies allowed by the 
rule were not mutually exclusive. It is quite plain that, 
if an aggrieved person has resorted to one, he cannot 
have the benefit of the other as well. Mr. Vaz now 
points out that this is a regular suib and not an appli
cation under section 61, which is not a suit at all and 
would have had to be presented to the District Oonrt.
His case is that all that was done was without any legal 
foundation aad that his client has therefore a right to 
sue. He concedes, of course, that, had there been any 
jurisdiction to conduct an extraordinary audit, his right
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Walmb J.

TBiAsiKAM |jo sue would hare been barred b j  the special remedies 
Chaihman, provided by the statute.
OouNciL, We will now deal with the first question— whether
M a d o e a .

there was any juriadiction to condnct a supplementary 
audit. The relevant rules are rules 56 to 58 in Schedule 
IV  of th.e Madras District Municipalities Act. Rule 56 
directs the chairman to submit to the auditor such, 
accounts as he needs. Rule 57 empowers the auditor 
to summon documents and persons and to question 
such persons. Rule 58 {a) requires the auditor to 
report irregularities in expenditure or collection of 
money to the Council. Under sub-rule {!)) he must 
keep the Council informed of the progress of the audit. 
By sub-rale (c) he is instructed to report to the Council 
any loss or waste of money, caused by neglect or mis
conduct, with the names of the persons directly or 
indirectly responsible. Sub-rule {d) runs ; (The auditor 
shall)

“  suhmit to the council a final statement of the audit and 
a dnplieate. copy thereof to the Local Govexnment within a 
period of three months from the end of the financial year or 
within such period as the Local Government may notify/^
And the Local Government have notified that the 
audit is to be made half-yearly. The District Judge 
thought that, as sub-rule {c) contained no time-limit, 
the auditor was under an obligation to report financial 
irregularities to the Council, whenever he discovered 
them. W e do not agree that sub-rule (c) can be isolated 
in this manner from the rest of the rule. It must be 
that the report referred to is one arising out of and 
based on the audit prescribed by sub-rule {d). Similarly 
rules 56 and 67 appear to be designed for the purpose 
of that audit and no other. By rule 58 {a) th.e auditor 
must report what he lias observed, obviously, what ke 
has observed in the course of that audit. Sub-rule (b) 
also must refer to that audit and to no otlier. The rules
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WAilES J.

then, in our judgment^ provide for one recurring audit Tulasiham

only, as tlie result of wliicli defaulters can be cliarsfed Chairman,
. Mtjhioipai

or surcharged. Ihey do not provide for extraordinary ooukcib,
audits or the re-opening of audits when once they have
been closed.

As the rules are obviously framed on English prece
dents, it may be noted that, at one time and, in the case 
of one statute, up till a quite recent' date, the position 
was the same. The statutes provided for periodical 
audits, but said nothing about any other. And it was 
held- that there was no jurisdiction to re-open audits 
that had been completed. There is a case under the 
Poor Law Act that dates back to 1862— Beg v. In- 
Jiahitmts of Ohiddingstone{l). An attempt was made to 
force a Poor Law auditor to re-open the audits of the 
six previous years. He refused on the ground that he 
was functus officio in respect of those audits and had no 
power to re-open accounts that had been examined, 
audited and closed. A writ of certiorari was issued, 
but the Court held that his refusal was legally correct.
Four years later, in 1866, the Poor Law Amendment 
Act empowered the Poor Law Board to require an 
auditor to hold an extraordinary audit, which was to be 
deemed to be an audit “  within the meaning of the seve
ral Acts relating to the audit of the accounts of the poor 
rate.”  Section 247 of the Public Health Act of 1875 
prescribed—in its original form— an annual audit of the 
accounts of certain authorities. It is divided into ten 
sub-sections, which, in many respects, resemble and may 
well have served as a model for the relevant rules in 
Schedule IV  of the Madras District Municipalities Act,
The commentators on the Act point out that there is no 
provision in the section— as in the Poor Law Amendment
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Maduba.

Walies J.

TtrtisiEiM of 1866— for iolding' an extraordinai-y audit and
V.

Ohaieman, state that the Local Government Board consistently
M u n i c i p a l  ’
OotJNciL, refused to allow such an audit, ihis state of affairs 

lasted till 1922, "when an Act was passed giving the 
Minister of Health the power of orderiDg an extra™ 
ordinary andit to be held. The view therefore in 
England has always been tbat if an Act, which prescribes 
the holding of periodical audits, omits to give power to 
direct the holding of an extraordinary audit, an account 
which has been audited and closed at one of the 
periodical audits cannot be re-opened. In this view, 
we cannot avoid the conclusion that in this case, there 
being no power reserved by the rules in Schedule IV  to 
re-open audited accounts, the extraordinary audit and 
the surcharge certificate were without any legal validity 
whatever. Even apart from the English precedents, 
the matter seems plain enough, On the face of them, 
the rules provide for one audit only, the periodical one, 
and it is quite impossible to read into them a power to 
hold any other kind of audit or to re-open a closed 
account. The appellant therefore succeeds on the first 
point.

K bishnan K e i s h n a n  P a n d a l a i  J . — On the second point the 
* respondent contends that the suit is incompetent

(1) because the ordinary remedy by suit must be deemed 
to have been taken away by the substitution of the 
special remedies provided by rule 61 of Schedule IV  
and (2) because the plaintiff, having elected to appeal to 
Government against the surcharge as if it came within 
rule 61 and partially succeeded thereby, cannot now 
repudiate that election and sue to have the decision 
obtained by himself set aside.

To succeed on the first branch of this contention it 
must be shown not merely that on a proper construo- 
tion the provisions in Schedule IV as to surcharge and
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the remedies open to those aggrieved by a surcharge by Tor.isiBAM 
an auditor acting within the rules are, bo to say, a code ohaibmai?,® 1 MUKIOiPAE.
in themsel^ovs intended to exclude the ordinary mode of Council,

M a d u r a .
redress by suit, but also that the same result holds in a — •
case like the present where the auditor, being authorized p n̂paiai j. 
to issue surcharge notices only on the audit mentioned 
in the rules, conducts an audit outside the rules, and in 
fact the surcharge certificate is not a certificate within 
the rules at all but ultra vires of them. The decisions 
in Secretary of State for  India y. Major Hvghes{l),
Baijnath Sahai v. 'Ramgut 8ingh(2) and Ganesh Mahadev 
V. The Secretary of State fo r  India(d) are illustrations of 
the distinction between the two classes of cases. In the 
first case the Cantonment Magistrate of Poona acting 
under rules made by Government under the Cantonment 
Act, which enabled him to assess lands and buildings 
in the cantonment to a tax based on their annual 
value from which assessment an appeal lay to the Can
tonment Committee whose decision was final, assessed 
the lands and baildings held by the Western India Turf 
Club not on the annual value of the properties but on 
the total gross income of the club, which resulted in the 
assessment being enhanced from Rs. 200 to about 
Rs. 9,400 per year. An appeal to the Cantonment 
Committee was unsuccessful, and so, that assessment 
became final under the rules. When the" suit was 
brought for recovery of the excess sums wrongly levied 
on the ground that the Magistrate was not acting with
in the rules, it was never questioned that if the Magis
trate’s action were ultra vires any objection to the suit 
could be raised, and the only point suggested was that 
applying a wrong basis for assessment is not acting 
ultra vires. But the contrary was held. The High

(1) (1918) T.L.E. 38 Bom. 293. (2) (1896) I.L.B. 28 Oalo.V75 (P.O.),
(S) (1918) 1,1),E , 43,Bom. m ,
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TTOAaiEAH Oourt observed that the Regulations had not been 
OHiiEMAN, in substance or effect complied with, that the money 
Ooascit,/ had been claimed and receiYed without a shadow of a 

right and that according to an earlier decision, Kasandas 
VkmluiJ. V* Artkleshvar MunirApality{l)f the case was one in 

which the jurisdiction of the Oourt was not ousted. In 
the case of Kasandas v. AnJdeshvar Municipality{!), in 
which the plaintiff failed, Jj-inkins O.J. said :

Had the appellant (plaintiff) been able to make out that 
which is tlie basis of his argument  ̂that the prescribed rules for 
arriving at a valuation had not been observed  ̂ then I agree he 
would have stiooeasfally distinguished this case (24 Bom,
607)/’
The decision of the Privy Council in Baijnath Sahai 
V. Ramgut Singh{2) turned on the effect of not observing 
the essential procedure laid down for enforcement of a 
demand under the Public Demands Recovery Act. 
The Collector had sold the defaulter’s property with
out there being in exiatence a certificate which was 
declared by the Act to have the force of a decree and 
■which alone would have authorized the sale. The 
attempt was made in argument to show that the omis
sion was immaterial and had been condoned. The 
High Oourt said (page 779) that the Act was framed 
with the intention as far as possible to exclude proceed
ings duly taken under it from being reviewed in Courts 
of Justice.

The safeguards provided by the Act for the exercise of 
those powers may or may not be sufficient to prevent those 
powers being^sometimes used harshly and improperly; butj such 
as they are, they must be strictly enforced  ̂ and the form of 
procedure laid down in the Act must be strictly followed/’
Their Lordships of the Privy Council endorsed this 
by remarking that the provision that a certificate is to 
have the force and effect of a decree is a very stringent
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provision and tliat it is unnecessary for ihem to point tpiasieah

out the necessity ttere is when power is given to a 
public officer to sell the property of any of His 
Maiesty’s subjectB that the forms required by the Act — ■

1 . 1 c  T -  ,  K e i s h n a nwhich are matters of substance anould be <iomplied with, panbalax j  
In Qanesh MaJiadev v. The Secretary of State for India{A) 
a suit to recover silver seized and a penalty imposed 
by the Customs Collector was held maintainable not
withstanding section 188 of the Sea Customs Act which 
declares adjudication by the Customs authorities final.
The ground of decision was that there had been in fact 
no adjudication by the Collector after himself hearing 
the evidence and giving the plaintiff an opportunity of 
being heard. In the present case the auditor’s sur
charge certificate if validly given under the rules can be 
enforced as a decree and it is idle to suggest that that 
force and effect is to be given to a so-called certificate 
given on an audit unauthorized by the rules and farther 
to suggest that the aggrieved party has no other 
remedy against this illegal demand being enforced 
against him under the summary procedure of certifica
tion except that provided by the rales which were 
framed for an entirely different purpose.

The oases cited by the learned G-overnment Pleader 
for the respondent were all cases of public authorities 
or officers acting -within their powers though irregu
larly and there was no question of ultra vires in them.
Indeed in Wake v. Mayor, etc., of 8heffi,eld{2) the Master 
of the Rolls pointed out the difference and founded his 
decision on it. The case of Hamaoliandra v. The Secre
tary of 8taie{^) was one in which the Forest Officer 
decided that a certain area of forest land was not part
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tdlasieam of'tlie plaintiff's property and tlie plaintiff after appeal- 
OHA.IRMAN, log unBucceBsfully to the District Judge under tlae
Municipal . • t iOocKciL, Forest Act brought a separate suit to set aside that 

decision. It was held that the suit did not lie. Simi- 
p S S a i” . larly in Mahammad Bam Saheh JBelgami v. Badasim 

Bao{l) the Examiner of Local Fund Accounts acting as 
auditor under the rules now in question surcharged the 
chairman of the Gantnr Municipality for making pay- 
ments out of the municipal fund which, were illegal, 
because they were made in contravention of a Govern
ment Order made under rule 37 of Schedule IV. The 
chairman having applied unsuccessfully under rule 61 
to the District Judge to remit the surcharge, a revision 
petition to the High Court was dismissed, the Court 
upholding the decision of the District Judge on the 
merits. An application to the Court for a writ of 
certiorari was in those circamstances also dismissed, 
both learned Judges observing that a substituted 
remedy was provided by the Act and that, even if th© 
general power of issuing the writ in those circumstan
ces were held not to be taken away, the writ would not 
issue where other and equally efficacious remedies 
exist for redress of the grievance complained of. It is 
clear that the Court was not dealing with a case of 
surcharge ultra vires of the Madras District Munici
palities Act.

The case of Dewa Singh v. Fazal JJad(2) was of an 
absconding accused against whom proceedings under 
sections 87 and 88 of the Code of Criminal Procedure 
were taken and his property was sold and purchased 
by a stranger. After his arrest and trial in which he 
was acquitted he applied to the criminal Courts. for 
restoration of the property and it was held on the
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criminal side up to the Higti Oourfc that under tuimibam 
section 89 only the net sale proceeds could be restored Ohaibman,

 ̂ M u n i c i f a i .
but not the property. The absconder then brought a OouNcii,Maduka.
civil suit against the purchaser and it was held that the —-
suit did not lie. It was not denied for the plaintiff that Pawdaiai j .  

the Magistrate had jurisdiction to take proceedings 
under sections 87 and 88 and that the civil Court would 
have no jurisdiction to entertain a suit of the kind if the 
sale had been properly carried out. Bat it was urged 
that there were irregularities in the proclamation 
fixing a date for the absconders appearance and that 
no warrant of attachment had been issued. These 
irregularities notwithstanding, the suit was held not 
maintainable. Here again there was no question of 
ultra vires and the authority concerned was a Court 
from whose acts the Code of Criminal Procedure pre
scribes resort to higher tribunals for redress. In the 
case in Pita Bam v. Jujhar Singh (I) a claimant to _ 
property seized by a Receiver in insolvencj proceedings, 
having urged his claim in the Insolvencj Court and 
failed, instituted a civil suit urging the same claim.
That was a case which could have been decided on the 
ground of res judicata without going into the several 
matters urged before the Court and discussed in the 
judgment. Statutory provisions giving jurisdiction to 
inferior Courts, to Government departments, or to 
bodies created ad hoc must be strictlj construed and 
the procedure prescribed must be exactly followed.
Where public officers acting under colour of statutory 
authority either decline to exercise or act beyond the 
authority given, it will not be held in the absence of 
clear language that the Legislature intended to destroy ' 
the ordinary right of His Majesty’s subjects to seek
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(1) (1916) IS A.L.J. 661.



T0L4SIEAM remedy in tlie Courts and to place them at the mercy 
OiiAmMAN, of irresponsible tribunals or irresponsible state deparfc- 
OottNoiL, merits; sea Bex v. Board of Mlu(‘atio7i{l) affirmed in 

Board of Bducation v, Ilioe{2'}  ̂ and cases cited in Hals- 
tury’a Laws ot England, Vol. X X V II, page 190, foot-note 
({/}, The result is tliat the audit in pursuance of which 
the surcharge on plaintiff was made not being one 
contemplated by the roles in Schedule IVj the plaintiff^s 
suit is not affected by the remedies provided by those 
riileSj even if those remedies be held to be substituted for 
the ordinary remedy by suit in cases governed by the 
rules.

The second branch of the respondent’s contention 
is equally fallacious for the reasons already indicated. 
The plaintiff’s assumption that he was entitled to appeal 
to the Jjocal Government against the surcharge in this 
case cannot bind him as by an election to submit to an 
illegality. Nor can the fact that the Grovernment 
were pleased to reduce the amount of this surcharge 
estop him from seeking justice in the Courts to the 
extent to which the surcharge was confirmed.

In the result the decree of the lower appellate Court 
must be reversed and that of the Subordinate Judge 
restored with costs in this and the lower appellate 
Court.

A .B .Y .

(1) [1910] 2 K.B. 165. (2) [1911] A.O, 179.
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