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Subordinate Judge , ho was clearly aware th a t  M r. Crowdy wns 1884 
not the proprietor in th a t he sued him  merely as “ m anager aud H arrino ton  
mookhtar.”  I t  was, therefore, w ithin his power to  ascertain q 01Tb̂ h Roy. 
ftgainst whom the suit ought to have been brought.

Upon a strict intorpretation of the  law we think th a t tlie 
Subordinate Judge was righ t in holding th a t the suit was barred.

We m ust, therefore, set aside th e  order o f the lower Appellate 
Court, and restore tba t of the first Court with costs, one gold molmr.

Appeal allowed.

SMALL CAUSE COURT REFERENCE.

Before S ir  R ich a rd  Q arth , K n ig h t, C h ie f Ju stice , a n d  M r . Justice  C unningham .
KANNYE L O L L  S E T T  a n d  a n o t h e e  ( P u i n t i s w s )  « .  N IS T O R IN Y  1884 

DOSSET2 a n d  a n o t h i s b  ( D b i ' u n b a n i 's ) . '* ' Mitiqlt 6.
Mortgage o f leasehold property— Mortgagee in  possession— L ia b ility  fo v  ren t—

Transfer o f Property Aot— Act X V  o f  1882, ss, 65, 76.
"Where tlio Hubjoot of a mortgftgH in lunsohold property, mid tlio mortgagee 

is put into possession undor cirouuiatiinoos whioh amount, to an assignment 
or transfer of the lemmhold interest, tlio mortgagee becomes liable, au a rulo, 
to pay the rent; but where the mortgagee 18 in possession and his rmme is re* 
gistored in tlie lnndlord’s books ah tho tenant, there oan be uo doubt fts to 
his being linblo for the rent.

Thu plaintiffs in this onso were tho owncra o f  certain  land, Wo. 8,
Juggo Mohun M ullick’s Plaoe, and  some tim e back le t out to  the 
defendant Toolamoney three plots ou t of tho land above-mention
ed, on which the la tte r bu ilt some tiled  h u ts  which she let o u t to 
tenants. Subsequently on tho 10th A ssar 1282 (Juno 1875),
Toolamoney m ortgaged the tiled hu ts ou this land  to one N isto ri- 
ny Dossee. N istoriny  tlion entered in to  possession and repaired  
and built other hu ts thereon.

This mortgage aud the fact oF N istoriuy being  ia  possession 
coming to the knowledge of the plaintiff, his ag en t induced N ieto- 
m y  to  have hor name entered in  the  landlord 's books as the 
tenant of the property, and received ren t from her a t tho ra te  of 
Us, 59 a  m onth and also a salami o f  R s. 150.

In  1879, Toolamoney b ro u g h t a  su it agaiust N istoviny to  
redeem the p roperty  m ortgaged and  for an account, and obtained a

*  Sm all Onuse C ourt Reference u n d e r  n. 69 o f  A ot X V  o f  1882 and e. 617  o f 
tlie Civil P ro ced u re  Oodd, b y  B aboo K oonjo  L a ll  B anerjee, Seoond J u d g e  o f  th e  
Calcutta Cuurfc of S m a ll C auses.



4 4 4 THE INDIAN LAW  REPORTS. [VOL. X.

IS S i

Ka n n y e  
L olXi Se t t

N ib t o b ih y
D o sbbe .

decree agninBt her. Subsequently to th is deoreo Toolamouay 
paid rent up to Aglirnu 1288.

Rent of tbe premises having since then fallen in  a rrear tha 
plaintiffs brought this auit in tbe C ourt of Sm all Causes against 
Toolamoney and Nistoriny for Rs. 1,062, being the  ren t due 
from Pous 3288 to Joisto 1290.

The Second Judge of tbe Small Cause Court found th a t Toola
money was tbe real tenant aud tb a t N is to riny  wag merely ths 
mortgagee in possession, and gave tbe plaintiffs a deoree agaiust 
Toolamoney, dismissing tbe suit as against N istoriny, s ta ting  that 
his judgm ent was, however, contingent on tbe opinion of the H igh 
Court, wliether ou the faots stated and tho law applied, tho decree 
Bbould be against Toolamoney alone or against both Toolamoney 
and N istoriny.

On tbe reference M r. Botmerjee appeared for tbe plaintiffs and Mr. 
Trevelyan appeared for N istoriny.

No one appeared for Toolamoney.
Tbe judgm ent of the H igh Court was delivered by
G arth , C .J.—Tbe Judge of the Small Cause C ourt bas made 

a mistake in  th is case.
W henever the subject of a m ortgage ia leasehold property , aud 

the m ortgagee'is put iu possession of it, itndor circum stances 
which a isomit to an assignment or trnnsfer of the leasehold in ter
est, the mortgagee becomes liable, as a ru le , to  pay the ront. But 
in this case there is no doubt about tbe m utter, because the moi-t* 
gagee bas not only obtained possession,, b u t baa had ,, bar. name 
entered in  tbe landlord's books as tbe ten an t of the property  in, 
the place of .Toolamoney, Nistoviny is therefore liable for. the renij 
and the su it m nst be dismissed altogether as against Toolamoney

The Small Cause Court Ju d g e  appears to have been misled by 
tbe  language of s. 76 of the Transfer of P roperty  A ct, bub i t  
■will be found tha t neither th a t section, which relates to  mortga
gees in  possession, nor s. 85, whioh relates to  tbe  duties (>f 
m ortgagors, contain any rules applicable to  cases lilco tbe m’flsenfc 
Those oases are therefore governed by the  general law .

The plaintiff will be entitled to the costs of this reference, fro'Dty 
the defendant Nistoriny;

A ttorney for plaintiffs : Milter and Bun go.
Attorney for N istoriny : Dwarkanath D ttiL


